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COLLATERAL ATTACK ON INCORPORATION. 
B. IN GENERAL. 


N a former article ! dealing with unauthorized corporate action, by 
hypothesis, (1) the associates had made an attempt to incor- 
porate, resulting in a colorable corporate organization; (2) there 
was a law authorizing the formation of such a corporation as was 
attempted; (3) there had been user of some of the powers which 
such a corporation would possess; and (4) the persons seeking to 
prevent collateral attack had acted in good faith. This article 
deals with unauthorized corporate action when some one or more 
of these conditions are lacking. It also, preliminarily, inquires 
more fully into the nature of the question underlying the whole 
subject of unauthorized corporate action. 


The law deals with rights, and the corresponding obligations. 
Every right belongs to a legal unit or units; every obligation binds 
a legal unit or units. 4 

A human being is, in the nature of things, a unit. A philosopher 
might entertain a doubt upon this, — 4omo might seem to him 
merely a convenient word by which to designate a large number 
of molecules. But the common law judges seem never to have,, 
doubted. 

A human being may be so circumstanced that the courts do not 
find it proper to recognize him or her as a legal unit for some, or 
any, purpose. Thus of slaves, monks, aliens, traitors, lunatics, 


1 20 Harv. L. REV. 456. 
20 


i 

i 

j 

7 

| 

i 

| 

{ 


306 HARVARD LAW REVIEW. 


infants, and married women. But, usually, a human being will be 
recognized as a legal unit. 

Two or more persons may unite to accomplish a common pur- 
pose. Thus is formed a gild, a partnership, a college, a church, 
a club. Will these persons, so united, be recognized by the courts 
as a legal unit ? 

Undoubtedly, if the sovereign has authorized them to act as a 
unit. Persons so authorized are said to be incorporated. A cor- 
poration de jure may be defined as a body " persons legally au- 
thorized to act as a unit. 

But suppose the sovereign has not authorized them. Two ques- 
tions arise: is there anything, in the nature of things, which pre- 
vents the associates from in fact acting as a unit, or which prevents 
the courts from recognizing them as a legal unit ? Are there suffi- 
cient reasons of policy to deter the courts from recognizing such a 
body as a legal unit? 

For centuries the leading case on corporations in England was 
the Case of Sutton’s Hospital.? The king, at the petition of Sut- 
ton, had granted a charter for the purpose of incorporating the 
master and governors of a hospital to be founded ky Sutton. 
Sutton thereafter purported to convey land to such corporation. 
His heir contended that there was no corporation, and that the 
conveyance was void, but the court held both the incorporation 
and the deed to be valid. 

One objection raised by the heir was that “ until there be an act- 
ual hospital and poor in it, there cannot be governors of them, for 
governors ought not to be idle, or as cyphers in algebra.”* The 
court held that the incorporation of the persons might well pre- 
cede the foundation of the hospital. We find this language: “‘ And 
it is great reason that an hospital, &c, in expectancy or intend- 
ment, or nomination, should be sufficient to support the name of 
an incorporation when the corporation itself is only 7” adbstracto, 
and rests only in intendment and consideration of the law; fora 
corporation aggregate of many is invisible, immortal, and rests 
only in intendment and consideration of the law. . . . They cannot 


1 A corporation sole is a term, not altogether happy, but established by usage, in- 
dicating a person some of whose rights and liabilities are permitted by law to pass tu 
his successors in a particular office, rather than to his heirs, executors, or administra- 
tors. Such a “corporation” was unknown in the civil law. This article deals with 


comperations aggregate. 


2 10 Coke 1, 23 (1612). 8 Tbid. 23 b. 
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commit treason, nor be outlawed, nor excommunicate, for they 
have no souls, neither can they appear in person, but by attorney. 
. . - A corporation aggregate of many cannot do fealty, for an in- 
visible body can neither be in person nor swear.” ? And, on another 
point, the report runs: “If the King gives licence to grant to the 
Mayor and Commonalty of Islington, it is void where there is not 
any such incorporation, although the inhabitants of Islington be 
afterwards incorporated by the name of Mayor and Commonalty, 
because there was no such corporation in rer’ natura at the time 
of the grant.”2, 

Blackstone followed Coke: A corporation aggregate “ must al- 
ways appear by attorney, for it cannot appear in person, being, as 
Sir Edward Coke says, invisible and existing only in intendment 
and consideration of law. It can neither maintain, nor be made de- 
fendant to, an action of battery or such like personal injuries; for 
a corporation can neither beat nor be beaten, in its body politic. 
. . - It cannot be executor or administrator, or perform any per- 
sonal duties; for it cannot take an oath for the due execution of 
the office.” 

Notwithstanding the great respect due to any language used by 
Coke and Blackstone, it is submitted that the conception of a cor- 
poration as an invisible being, existing only in intendment of law, 
makes for confusion. 

A number of men unite to accomplish a common purpose. 
This body is authorized by the sovereign to act asa unit. There 
is nothing 7 rerum natura after such authority has been given 
which was not there before. There is no mysticism about incor- 
poration. The sovereign’s charter does not work magic, calling 
forth a metaphysical being. 

When the reasons of policy against recognizing a married 
woman as a legal unit gave way, the courts, in henceforth recog- 
nizing her as a legal unit, did not bring a new thing 7m rerum 
naturam. 

The conclusions which Coke and Blackstone drew from their 
conception of a corporation have, in the main, ceased to be law. 


1 10 Coke 32 4, 
2 bid. 27 6. In Bank v. Allen, 11 Vt. 302, counsel for defendant spoke of a plea of 
nul tiel corporation as equivalent to a plea of nul tiel persona in rerum natura. 
_ §% 1 Bl. Comm. 476. Marshall, C. J., used similar language in Dartmouth College 
v. Woodward, 4 Wheat. (U. S.) 518, 636. Ina later case, Bank v. Dandridge, 12 Wheat. 
(U. S.) 64, he held (in a dissenting opinion) that an oral contract cannot be binding 
upon a corporation, because a corporation has no voice. 
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The notions that a corporation cannot commit a trespass upon the 
person and cannot be an executor are altogether exploded. 

In the nature of things, units may be so- associated together as 
to form a new unit. The biologist speaks of composite units. 
Persons, by their own voluntary action, may unite, may in fact 
form a new, a composite, unit, quite without the sovereign’s 
charter. The charter authorizes what was before unauthorized; 
it does not make possible what was before impossible. 

From very early times the courts have recognized some unchar- 
tered bodies of persons as legal units. These bodies were called 
corporations of common right, or corporations at the common 
law. Thus the unchartered parishioners of a church were, for some 
purposes, a corporation at the common law.! A corporation at 
the common law is not to be confounded with a corporation by 
prescription. If a particular body of men and their predecessors 
have long acted as a corporation, such long user lays a foundation 
for the presumption that the sovereign had in ancient times 
granted them a charter, and that this has been lost. But the 
parishioners of a particular church did not need to show that they, 
or their predecessors, had long acted as a corporation. It was 
enough that it was the common usage for parishioners of any 
church so to act. There were, then, certain unchartered bodies of 
persons which were recognized by the courts as legal units; the 
doctrine is treated as clearly established by both Littleton and 
Fineux2 Now, if the courts could recognize as legal units some 
unchartered bodies of persons, they could have so recognized 
all such bodies. They did not refuse to recognize some unchar- 
tered bodies as legal units because of any obstacle arising out of 
the nature of things. 

In New Orleans Co. v. Louisiana® guo warranto was brought 


1 See Y. B., 11 Hen. IV, 12; Y. B., 37 Hen. VI, 30; Y. B., 8 Edw. IV, 6; Co. Lit. 
34; Finch’s Law, c. XVII; Keilw. 32 a; 2 P. Wms. 125; 4 Vin. Abr. 525. For the 
purposes of this article it would be unprofitable to inquire whether the corporation 
was, strictly, the whole body of the parishioners, or only the wardens of the church. 
In Y. B., 12 Hen. VII, 27, Fineux, C. J., Ae/d that the parishioners are a corporation 
at common law for the purpose of protecting the goods of the church, but are not a 
corporation for other purposes. There had been a note in Y. B., 10 Hen. IV, 3, to 
the same effect. ; 

2 Y. B., 20 Edw. IV, 2 (per Littleton); Y. B., 14 Hen. VIII, 2 (per Fineux). 

There is also evidence tending to show that, in early times, the Court of Exchequer, 
in revenue matters, allowed unchartered bodies of men to be sued, and even to sue, as 
aunit. Madox, Firma Burgi, 85, 91. 

3 180 U. S. 320. 
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in a state court against the X company, and judgment was ren- 
dered that such company had never been legally incorporated, 
The individuals associated in the company were not named as 
parties in the proceeding; the company was the sole defendant, 
being served in the method required for service upon a corpora- 
tion. And the federal court held this procedure to be proper. If 
a body of men, not authorized by the sovereign to act as a unit, 
cannot in fact act as a unit, and cannot be treated by the es as 
a legal unit, who was the defendant in this proceeding? 

We conclude that there is nothing in the nature of things whic 
prevents a body of persons, unauthorized by the sovereign to i 
as a unit, from in fact acting as a unit. Legal units are such units 
in fact as the courts see fit to recognize as legal units, — any unit 
in fact may be so recognized. There is therefore nothing in the 
nature of things which prevents a court from recognizing as a 
legal unit a body of persons unauthorized by the sovereign to act 
as a unit, but in fact acting as a unit. 


Are there sufficient reasons of policy to prevent the courts from 
recognizing such a body as a unit? 

Madox states that “ anciently a Gild either Religious or Secular 
could not legally be set-up without the Kings Licence. If any Per- 
sons erected a Gild without Warrant, that is, without the Kings 
leave, it was a Trespass, and they were lyable to be punished for it. 
For example. In the Twenty-sixth year of K. Henry II (1179), 
several Gilds in London were amerced to the Crown as Adulterine, 
that is, as set-up without Warrant from the King.” ! 

In his chapter “ De Libertates” Bracton puts the case that the 
king should grant some liberty “ut si alicui universitati, sicut . 
civibus vel burgensibus vel aliquibus aliis q. mercatum habeant.”? 
It appears, from the chapter as a whole, that he considered this 
liberty, or franchise, together with various other liberties, to be 
under the control of the king (‘in manu sua”); and that private 
persons might enjoy it, “‘sed de gratia ipsius Regis speciali.” 

Y. B., 49 Edw. III, 3 (1375). A devised lands to B for life, 
remainder ‘‘a deux des meliour homes de la Guild de la Fraternity 
de Whitawyers en Londres” forever. A died without heirs, and 
on the death of B the king claimed the land by escheat. The 
court held that the devise (after B’s life estate) was void. Belknap 
expressed his opinion that, even if the devise had been to “ the 


1 Firma Burgi, 26. 2 Lib. II, c. 24, fol. 56. 


310 HARVARD LAW REVIEW. 


Fraternity,” it would not have been good, because the commonalty 
of London cannot by their own act create a community within the 
community without the charter of the King. . . . A Fraternity is 
not a term known to the law, nor can a community exist without a 
charter! Knyvet, Chancellor, with greater precision of thought, 
said that this commonalty of the gild, which is not confirmed by 
the king, could not be adjudged a body capable of taking an es- 
tate by purchase.” 

Y. B., 20 Edw. IV, 2 (1480). B, alderman of the X gild, 
brought debt against C, and counted upon an obligation made to 
A, sometime alderman of the gild, and his successors. Objection 
that the plaintiff had not shown how the corporation was formed. 
Objection sustained. Littleton took a distinction between a “ cor- 
poration of common right” and a gild. The judges were all of 
opinion that, if suit could be maintained, it would be by the execu- — 
tor of A, and counsel for the plaintiff finally remarked that he had 
told his client so in the beginning. 

In Y. B., 14 Hen. VIII, 2 (1522), Fineux remarked: “ There is 
a corporation by the Pope alone, as those mendicant brothers who 
cannot purchase.” But Brooke, writing after the Reformation, 
laid it down that if the Pope purports to create a corporation, 
“ideo ceo est usurpation et voyd acest jour et fuit imperpetuum.” 4 

These authorities show that from a very early date the sovereign 
asserted that he, and he alone, could lawfully authorize men to act 
as aunit. Action by a number of men as a unit, without his au- 
thority, was an encroachment upon his prerogative. | 

In the main, this assertion was supported by the courts. A gild, 
in many respects, was like a modern town,® and it.is easy to see 
why the courts should acquiesce in the sovereign’s assertion of con- 
trol over such bodies. And the law with respect to gilds became 
the law generally. The doctrine of corporations at the common 
law was confined within narrow limits — was regarded as an histor- 


1 “Le commen de Londres ne poet my d’eux mesme faire comen deins cest comen 
sans chartr le Roy. . . . Fraternity n’est my terme de ley, ne comen ne puit my estre 
sans chre.” 

2 “Tl ne poet pas estre p. la ley q. c. cominalty de la Guilde, q. n’est affirme p. chre 
le Roy, purroit etre adjudgee un corps de purchace estate.” 

8 See also Y. B., 22 Edw. IV, 34. 

4 1 Brooke, Abr. Corp., 33. See, accord, Dyer 81, pl. 64. 

5 “ And it was well observed, that in old time the inhabitants or burgesses of a town 
or borough were incorporated when the King granted to them to have gildam mercato- 
rium.” 10 Coke 30a. And see Madox, Firma Burgi, 29. 
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ical exception to the general rule. The claim by the city of Lon- 
don of a right to incorporate was never sanctioned; the claim of 
the Pope was certainly not sanctioned after the Reformation. We 
find Blackstone laying it down that the sovereign's consent is abso- 
lutely necessary to the erection of any corporation. Such con- 
sent, he explains, is implied with respect to corporations at the 
common law.! 

In the United States the courts have taken a position similar to 
that of Blackstone.2 It has been accepted, as clear and long- 
settled law, that, without the consent of the state, corporate action 
is unauthorized. 

It follows that if the state complains, in a guo warranto or 
similar proceeding, of unauthorized corporate action, the courts 
- will grant the state appropriate relief. This is clear law. 


But suppose that the state does not complain. - Ought the courts 
to allow the question of legal incorporation to be raised collaterally ? 
Is the assumption of the corporate privilege equivalent to a grant 
of the corporate privilege until the state intervenes? 

To put a concrete case. The associates assume to act as a 
corporation without making any attempt to comply with any law 
regulating the formation of corporations. They style themselves a 
corporation, and adopt the forms of procedure usually followed by 
corporations de jure. A contracts with them as a corporation. 
On a breach of the contract A seeks to hold the associates to 
full liability, and they seek to confine A to a remedy against 
the assets, if any, of the corporation. 

A contract, say the associates, is a consensual transaction. Out 
of a consensual transaction can arise only such obligations as the 
parties intended to arise. We agreed to be bound as a corpora- 
tion, but we did not agree to be bound as individuals. To bind us 


1 1 Bl. Comm. 460. 

2 Corporations at the common law have been but rarely mentioned in American 
corporate law. The validity, however, of a corporation aggregate at the common law 
was recognized by the United States Supreme Court, speaking by Mr. Justice Story, in 
Terrett v. Taylor, 9 Cranch 43, 46 (churchwardens), and in Pawlet v. Clark, 9 Cranch 
292, 328 (same). The validity of a corporation sole at the common law was recognized 
in the cases just cited (parson), and in Governor v. Allen, 8 Humph. (Tenn.) 176 (gov- 
ernor of a state). As to a corporation sole by virtue of a statute, see Weston v. Hunt, 
2 Mass. 500 (parson); Brunswick v. Dunning, 7 Mass. 445 (parson); Jansen v. Os- 


trander, t Cow. (N. Y.) 670, 679 (a town officer was a corporation “ by implication from 
the act creating the office ”). 
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as individuals would be to make a new contract for us. A must 
hold us as a corporation, or not at all. » | 

But, answers A, a man's rights are not necessarily as large as 
his assertions. Legal incorporation, to be sure, would have shielded 
the associates from full liability, but they never were legally incor- 
porated. They assumed the corporate shield without authority. 
What they assumed without authority may be stripped from them. 

It is childish for them to argue that their liability is bounded by 
their own intent. If they assumed to do an act with limited lia- 
bility, and they had no authority to limit their liability, then their 
liability for that act is unlimited. They did not have authority to 
limit their liability for the act, but that did not prevent the act 
from being theirs. It is not their liability, but theit partial ex- 
emption from liability, which fails. They stand exposed to the 
consequences of their own acts. 

The contention-that out of a consensual transaction no obliga- 
tions can arise except such as the parties intended to arise is not 
sound. The law frequently imposes upon the parties to a con- 
sensual transaction certain obligations not covered by their actual, 
or expressed, intent. Thus A, owner of a tract of land, may convey 
a portion of it to B, and A may find that the law imposes an ease- 
ment for B over the land retained, although he had no intent that 
B should have such easement.!_ Thus A may sell goods to B, and 
find that the law imposes upon him a warranty of their quality, 
although he had no intent to make such warranty.2, Thus A may, 
without authority, assume, as agent of B, to contract with C, and 
may find that the law imposes upon him personally a liability 
under the contract.’ 

The agent does not intend to be bound himself at all, but, if he 
acts without authority, full liability for the act rests upon him. 
The associates intend to be bound, but with limited liability. If 
they are without authority to limit their liability, full liability for 
the act rests upon them. 

The associates reply. It is not fair for A to make this argument. 
He contracted with us as a corporation. He is estopped to show 
that we did not have authority to limit our liability. 

Estoppel is a term used in the law under a variety of circum- 
stances. A makes a representation which is not true. B acts on 


_1 3 Gray, Cas. on Prop., 2 ed., 345 e¢ seq. 
2 Williston, Cas. on Sales, 2 ed., 686 e¢ seg. 
8 Wambaugh, Cas. on Agency, 494 ¢f seg. 
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the representation. Thereafter A is estopped to show that the 
representation was not true. This is the ordinary case of estoppel 
by conduct. Now, if A had represented to the associates that they 
had authority to limit their liability, and had thus induced them to 
contract, as a corporation, with him, the justice of estopping him 
from showing that they had no such authority would be obvious. 
But clearly A, in the case under discussion, made no such repre- 
sentation. The associates themselves made the assertion, the 
representation. 

Is there any basis for estopping A? A takes a lease from B. 
A does not assert that B has title, and nevertheless A is estopped 
to deny his landlord’s title. Having taken one position, he is not 
allowed thereafter to take another position logically inconsistent. | 
So, it may be urged, when A consents to deal with the associates 
as a corporation, he should not be allowed thereafter to take 
another position logically inconsistent. 

There is force in the argument. Ifa court felt justified in taking 
note of nothing but the considerations of fairness between the 
parties to this particular suit, the argument might be allowed to 
prevail. But it is to be recognized that the courts proceed — and 
should proceed — with hesitation in estopping a person who has 
made no misrepresentation. Now, where the estoppel could not 
rest upon a basis of misrepresentation, where the propriety of 
raising the estoppel may, even as between the parties themselves, 
be fairly made the subject of argument, then certainly, if to raise 
the estoppel would be to produce a result opposed by consid- 
erations of public policy, the courts should proceed with great 
caution. 

And to allow the associates to shield themselves from full lia- 
bility is a result opposed by considerations of public policy. At. 
the present time the chief advantage which associates ordinarily 
seek to obtain by incorporation is partial exemption from liability 
for their acts. There are reasons why the state should, under 
proper regulations, permit this partial exemption; but the policy 
of freely granting the exemption is not without its dangers. It 
diminishes the tangible responsibility for acts done. If the ex- 
emption is to be enjoyed, it should be enjoyed only when, and as, 
the state permits it. The soundness of this statement, as a general 
proposition, is beyond question. : 

May the courts ever allow it to be enjoyed except in accordance 
with the regulations of the state? Where the conditions stated in 
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the opening paragraph of this article are satisfied, — where, in 
other words, the associates have failed to obtain the exemption 
only because of some informality or irregularity in their organiza- 
tion, then most, but not all, courts have felt justified in estop- 
ping the other contracting party from showing the informality or 
irregularity. 

It is submitted that this is as far as the courts may properly go. 
If legal incorporation fails for some more serious reason, con- 
siderations of public policy outweigh any considerations tending to 
raise an estoppel against the other contracting party. 

* Thus, (1) where the associates organize under a law which is un- 
constitutional; (2) where they organize under a law which permits 
the formation of some corporations, but not such a corporation as 
the associates assume to form; (3) where their incorporation failed 
because of their lack of good faith; (4) where the legal incorpora- 
tion of the associates has ceased, owing to the lapse of time; and 
(5) where their assumption of the corporate privilege is naked.! 

It may be urged that where the associates organize under an 
unconstitutional law, the case is analogous to one where the incor- 
poration has failed because of some irregularity. The difference 
between the two cases is doubtless one of degree, not of kind. 
But there is a marked difference in degree between a case where 
the state has authorized corporate action, on terms, and the asso- 
ciates have failed to avail themselves of this authority only because 
of some irregularity in their proceedings, and a case where the 
state has not authorized such corporate action on any terms. The 
departure from the cardinal principle that the state may control 
the formation of corporations is much more serious — too serious 
to be outweighed by any considerations of an estoppel not based 
on a misrepresentation. 

The fact that there was a law on the statute-book which pur- 
ported to authorize the formation of such a corporation should not 
be permitted to change the result. The courts cannot, by any 
proceeding against the legislature, check the enactment of uncon- 
stitutional laws. The question of the constitutionality of a law 
comes before the courts when some person has acted under it, and 
usually such person has acted in good faith. The courts cannot 
give effect to any law there may be on the statute-book simply be- 
cause some persqn has, in good faith, acted in reliance upon it. 


1 See note A, p. 320, on Full Liability of Associates. 
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That the result is a hardship to the associates is a consideration to 
be addressed, not to the court, but to the legislature as a check 
upon legislation of doubtful constitutionality. The associates who 
seek to do business with a limited liability may properly be re- 
quired, at their peril, to ascertain the law. Any doctrine of de facto 
laws is highly dangerous. It weakens the sense of responsibility 
which should rest upon the legislature carefully to conform to the 
constitution. It weakens the sense of responsibility which should 
rest upon all persons to ascertain the validity of laws under which 
they are proceeding. _ 

With respect to all five cases, it may be urged that, if the state’s * 
control over corporations is being assailed, there is a sufficient 
check through the power of the state to bring guo warranto pro- 
ceedings. The state, however, should not be driven to numerous 
proceedings in guo warranto to vindicate its control. It is to be 
recognized that the fear of guo warranto proceedings is only a very 
slight check upon unauthorized corporate action. The probability 
of any action by the state in a particular case is usually remote; and 
the consequences of a judgment are usually not very serious, — it 
is feasible to arrange for the conduct of the enterprise in some new 
way. The check is, in practice, not sufficient. Toa certain ex- 
tent, at least, the more effective check by collateral attack is 
needed. It is to be noted that when the question first arose the 
courts unhesitatingly permitted collateral attack. In England 
there is not now, and never has been, any well-developed doc- 
trine to the contrary. 


So much as to the full liability of the associates. But a question 
on a contract between the associates and A may arise in another 
form. A, for example, may have borrowed money from the asso- 
ciates, as a corporation, and when they sue, as a corporation, for 
repayment, he may seek to defend on the ground that they were 
not authorized to act as a corporation. Here A seeks, not to im- 
pose, but to avoid, liability; he seeks to repudiate his own obliga- 
tion; it is not too much to say that his position is repugnant to 
common honesty. These considerations are of great weight. A 
very effective check upon unauthorized corporate action has been 
imposed by exposing the associates to full liability; is there now 
need of this further check? 


1 See note B, p. 326, on English Authorities. 
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If A promises B to pay him one thousand dollars if he will mur- 
der C, and B murders C, it is fair, as between A and B, that A 
should pay the agreed sum. But of course the courts would give 
no relief to B. It is proper to attach greater weight to the illegal- 
ity of such a contract than to the considerations of fairness between 
the parties. Now the contract between the associates and A may 
be such that it would not be enforced even if made by the associ- 
ates as partners. Then, a fortiori, it will not be enforced when 
they make it as a corporation! . 

The state, by its constitution or laws, may have taken affirmative 
action, indicating an intensified intent to prevent corporate action, 
for some or any purpose, except on compliance with specified re- 
quirements, For example, it may have forbidden any corporation, 
not organized in a specified manner, to engage in the business of 
banking. This affirmative action may, in the judgment of the 
courts, prevent them from giving legal validity to contracts which 
are prohibited by it? 

Assume that the considerations stated in the preceding two para- 
graphs are not present. Is all unauthorized corporate action il- 
legal? That depends on how the term “ illegal” is defined. Any 
action not legally authorized may be said to be “illegal.” But 
this takes much of the sting out of the term. We do not advance, 
— it only amounts to saying that unauthorized corporate action is 
unauthorized. 

Unauthorized corporate action is not so strongly to be con- 
demned that legal validity is never to be given to it. If the con- 
ditions stated in the opening paragraph of this article are satisfied, 
the American courts are unanimous in not allowing A to avoid 
liability on the ground that the associates had no authority to act 
as a corporation.’ 

Where these conditions are not satisfied, the courts have not 
been unanimous. Suppose that there is no law authorizing such a 
corporation as the associates attempted to form. Some courts 
have then felt themselves obliged to allow A to defend. Their 
reasoning has taken two forms: (1) A cannot be prevented from 
raising the question of authority unless he is estopped, and there 
can be no estoppel on a question of law; (2) there can be no 
corporation de facto unless there can be a corporation de jure. 


1 See Schuetzen Bund v. Agitations Verein, 44 Mich. 313. 
2 See Medill v. Collier, 16 Oh. St. 599. 
8 20 Harv. L. REV. 476, n. 33, third division. 
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(1) The contention that there may not be estoppel on a ques- 
tion of law falls flat. There may be estoppel by record on a 


question of law.! There may be estoppel by deed on a question 


of law.2— There may be estoppel by simple contract on a question 
of law, — the tenant is estopped, though the lease was not under 
seal, and whether the landlord has title is a question,of law2 A, 
wishing to buy a note from B, inquires of C, the maker, if he has 
any defense. C replies that he has not, and is estopped thereafter 
to assert a defense. There is nothing in the general principles of 
the law of estoppel which makes it improper to estop A to show 
that there was no law under which the associates could have 
obtained authority for such corporate action.® 

(2) It is said that there can be no corporation de facto unless 
there can be a corporation de jure® 

In United States Bank v. Stearns’? the defendant pleaded the 
general issue. As the law in New York then stood, this put the 
plaintiff to proof of its corporate existence. The trial judge de- 
cided that the charter need not be produced, because the act of 
incorporation of the Bank of the United States was a public act. 
The Supreme Court held this to be error. ‘“ The least proof which 
has been held sufficient is the production of an exemplification of 
the act incorporating the plaintiffs, and evidence of user, under 
their charter.” The case is pertinent, therefore, to show what 
proof is necessary to establish that a body is a corporation de 
jure. 

In Methodist Church v. Pickett® the defendant, sued on a promise 
to pay money to the plaintiff, was not allowed to defend on the 
ground that there were irregularities in its organization. Selden, J., 
said: “ It has been repeatedly held that as against all persons who 
haye entered into contracts with bodies assuming to act in a cor- 
porate capacity, it is sufficient for such bodies to show themselves 


to be corporations de facto. This cannot be done by simply show- - 


1 The doctrine of res judicata is not confined to questions of fact. 

2 Blackburn v. Bell, ot Ill. 434, 444; Hills v. Laming, 9 Exch. 256. 

8 Taylor, Landl. & Ten., 9 ed., § 629. 

4 The authorities are collected in 16 Cyc. 753, n. 50. 

5 For fu her instances in which the courts have raised an estoppel on a question of 
law, see P an v. Greenville, 51 Ala. 507; Strosser v. Fort Wayne, 100 Ind. 443; 
Burlington v. Gilbert, 31 Ia. 356; R. R. Co. v. Stewart, 39 Ia. 267; Ferguson v. Lan- 
dram, 5 Bush. (Ky.) 230; Motz v. Detroit, 18 Mich. 495; People v. Murray, 5 Hill 
(N. Y.) 468; State v. Mitchell, 31 Oh. St. 592; Tone v. Columbus, 39 Oh. St. 281. 

6 See Clark v. American Co., 165 Ind. 213, 216, and cases cited. 

7 15 Wend. (N. Y.) 314. 8 19 N. Y. 482 (1859). 
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ing that they have acted as corporations for any period of time, 
however long. Two things are necessary to be shown in order to 
establish the existence of a corporation de facto, viz.: (1) the ex- 
istence of a charter, or some law under which a corporation with 
the powers assumed might lawfully be created; and (2) a user 
by the party to the suit, of the rights claimed to be conferred 
by such charter or law.” The only authority cited for this prop- 
osition was United States Bank v. Stearns. The remark that a 
corporation de facto cannot exist unless there is a law under which 
such a corporation might lawfully be created was in no wise neces- 
sary to the decision of the case at bar. 

If there is a law authorizing associates, upon the performance 
of certain conditions, to act as a unit, associates who have not 
performed the conditions and have not therefore availed them- 
selves of the law, can in fact act as a unit. So much may, on the 
authorities, be taken as established. But it is difficult to see how 
the mere existence of such a law was necessary in order that such 
action could in fact be taken, or how the absence of such a law 
can prevent the associates from in fact taking such action. The 
matters required to be shown in order to prove that corporate 
action is authorized have no bearing whatever on the possibility 
of unauthorized corporate action. There must be a law in order 
that corporate action should be authorized. It does not follow 
that there must be a law in order that there should in fact be 
unauthorized corporate action. | 

Following in the wake of Methodist Church v. Pickett, many 
courts have given a restricted, technical meaning to the phrase 
“corporation de facto.” But any body of men which in fact 
assumes to act as a corporation may, and should, be termed a 
corporation de facto. In Y. B., 49 Edw. III, 3 (1375), apparently 
the earliest reported case bearing upon our subject, there was no 
law under which the gild could have been incorporated, but Brooke, 
C. J., commenting on the case, speaks of the gild as “ a corporation 
made by the citizens.” ! Wherever there is unauthorized corporate 
action there is a fact to which the courts can give legal validity. 
There is nothing in the nature of things to bar the courts from 
giving legal validity to all unauthorized corporate action. They 
may be deterred from so doing by reasons of policy, but it is sub- 
mitted that, where A seeks to avoid liability on the ground that 


1 Brooke, Abr. Corp., 15. 
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there was no law under which the associates could have obtained 


authority for their corporate action, the considerations of fairness 
between the parties may safely be allowed to outweigh the objec- 
tions to giving validity to unauthorized action.! 


So much as to contracts with the associates as a corporation. 
But the person seeking to make collateral attack may not have 
so contracted. Then the considerations of fairness between the 


parties drop. The associates are now seeking affirmatively to 


assert against a stranger a privilege, or right, which they do not 
possess. To permit this is repugnant to principles underlying our 
whole law. The chief object of the preceding article on this sub- 
ject was to show that, even where the conditions stated in the 
opening paragraph of the article are satisfied, collateral attack 
should be allowed if the associates seek to assert the corporate 
privilege to the prejudice of a stranger. If there are not these 
requisites, @ fortiori, collateral attack should be allowed.” 


Viewing the subject as a whole, it is seen that whether or not 
collateral attack is to be permitted depends not so much on logical 
deductions as on the exercise of a sound judgment. Opposing 


considerations must be weighed. The law, therefore, cannot be - 


pictured in bright lines. Some large features, however, emerge. 
(1) Collateral attack should be permitted to a stranger to whose 
prejudice the associates seek to assert a right dependent upon in- 
corporation, — and this whether there are the technical requisites 
of the de facto doctrine, or not. (2) The associates should not be 
shielded from full liability where their legal incorporation failed 
for some reason more serious than an informality or irregularity 
in their organization. (3) These effective checks by collateral 
attack being established, the courts may, in many other instances, 
properly deny such attack, — and this whether there are the tech- 
nical requisites of the de facto doctrine, or not. Thus, notably, 
where A seeks to avoid liability on the ground that there was no 
law under which the associates could have obtained authority for 
their corporate action. 

In closing, attention is called to the form of the English statute 
of 1900.2 The advantage of this form of statute, in preventing liti- 


1 See note C, page 329. 
2 For further questions as to collateral attack, see note D, page 329. 
® See the close of note B, p. 329, on English Authorities. 
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gation, is obvious. But it should be coupled with provisions de- 
fining the liability of the associates for false statements. © 
Edward H. Warren. 


Note A. 
Full Liability of Associates. 


In Fay v. Noble, 7 Cush. (Mass.) 188, certain persons had been incorporated by 
a special act, imposing no conditions precedent to incorporation. The associates acted 
under the law, but did not, in their organization, conform to certain .provisions. The 
trial court ruled that, in consequence, the associates became partners, and an excep- 
tion to this ruling was sustained by the full bench. Bigelow, J., said that a cor- 
poration or its members cannot be made subject to the liabilities of a copartnership, 
in the absence of all statutory provisions imposing such liabilities. He found on 
examining the statute that the officers and members of a corporation were made indi- 
vidually liable for its debts in case of non-compliance with certain requisitions, “ but no 
provision is made by which such individual liability attaches by reason of any omis- 
sion to organize in the manner prescribed by law. . . . The statute, it is true, pre- 
scribes the mode of organization, but it annexes no penalty or liability to the neglect 
or omission to comply with it.” 

The learned judge then proceeded to say that if, owing to the failure to organize 
properly, the proceedings of the corporation were void, “there was no principal to 
appoint an agent. It is a familiar principle of law, that a person who acts as agent 
without authority or without a principal, is himself regarded as a principal, and has 
all the rights and is subject to all the liabilities of a principal. Ifa person purporting 
to act as agent of a corporation which had no valid legal existence makes contracts 
and does other acts as its agent, he becomes the principal, and is personally liable 
therefor. ... Fuller [the alleged agent] was not the agent of a copartnership, for 
none existed; he was not the agent of individuals, as such, because he was not author- 
ized so to act; he was not the agent of the West Boston Iron Company, because if the 
‘court were right in deciding that it had never organized, and that its sneneees were 
void, it never had the power to appoint him agent.” 

It seems clear that the West Boston Iron Company was a corporation de jure, and 
that the irregular organization was, at most, a cause for forfeiture of incorporation. 
On the second trial of the cause no question was made but that the company was a cor- 
poration de jure (12 Cush. 1). Therefore the only question was whether or not, by non- 
compliance with statutory provisions, the members of a corporation de jure incurred. 
individual liability. This is the question primarily discussed by the court. It _' 
obviously, nothing to ao with collateral attack upon incorporation. 

The court, however, apparently was of opinion that if certain saan assumed 
without legal authority to act as a corporation, and appointed A an agent to the cor- 
poration, and A contracted as agent for the corporation, full liability under the con- 
tract fell upon A and no liability fell upon the associates. “There was no principal.” 
But ifa body of men — though not legally authorized to act as a unit — direct A to act 
for them as a body, and A does so act, then this body, this corporation de facto is the 
principal. It is flying in the face of the facts to say that A is acting without a prin- 
cipal. Such a conclusion can be reached only by reverting to the conception of a cor- 
poration as a being called forth by the magic of a charter. 

And even if we concede that there was no principal, the associates should be held 
on another ground. For A to contract as agent, when he had no principal, was a 
wrong. The associates, by representing to him that there was a corporation, and 
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instructing him to contract for that corporation, induced the wrong. They would 
therefore be liable for the wrong, just as a person who procures the commission of 
a trespass is liable for the trespass. See Pollock, Torts, 7 ed., 74; Trowbridge v. 
Scudder, 11 Cush. ( Mass.) 83; 80; Medill v. Collier, 16 Oh. St. 599, 611. 

In Utley v. Tool Co., 11 Gray (Mass.) 139, Bigelow, J., said: “ We are not called on 
now to say whether the plaintiffs have any remedy for the collection of their debt 
against those who participated in the transactions connected with the attempted 
organization of the supposed corporation.” . 

In First Bank v. Almy, 117 Mass. 476, there is a dictum by Gray, C. J.: “ Even if the 
organization of the corporation had been defective, there would have been great diffi- 
culty in holding the associates to be subject to the liability of co-partners which they 
never intended to assume.” 

Morawetz says (Priv. Corp., 2 ed., § 748): “If an association assumes to enter into 
a contract in a corporate capacity, and the party dealing with the association contracts 
with it as if it were a corporation, the individual members of such association cannot 
be charged as parties to the contract, either severally or jointly, or as partners... . 
It is clear that the members of the association do not agree to be parties to the contract 
severally or jointly. They do not agree to be bound as partners.” This reasoning 
was applied in Planters Bank v. Padgett, 69 Ga. 159, and was approved by dicta in 
Canfield v. Gregory, 66 Conn. 9, 17, and in Miller v. Coal Co., 31 W. Va. 836, 840. 

Viewing the authorities as a whole, however, they establish the proposition that the 


associates may be held to full liability on a contract, notwithstanding that they intended ~ 


to contract only as a corporation and therefore to subject themselves only to limited 
liability. There are decisions to that effect in Christian Co. v. Fruitdale Co., 121 Ala. 

o; Garnett v. Richardson, 35 Ark. 144,146; Forbes v. Whittemore, 62 Ark. 229, 234; 
a v. Branham, 35 Fla. 297, 302; Duke v. Taylor, 37 Fla. 64,75; Pettis v. Atkins, 
60 Ill. 454; Bigelow v. Gregory, 73 Ill. 197; Kaiser v. Lawrence Bank, 56 Ia. 104; 
McLennan v. Hopkins, 2 Kan. App. 260; Cincinnati Co. v. Bate, 96 Ky. 356; Field v. 
Cooks, 16 La. Ann. 153; Chaffe v. Ludeling, 27 La. Ann. 607; Williams v. Hewitt, 
47 La. Ann. 1076; Eaton v. Walker, 76 Mich. 579, 590; Johnson v. Corser, 34 Minn. 


355) 357; Martin v. Fewell, 79:Mo. 401; Furniture Co.v. Crawford, 127 Mo. 356, 364; . 
Cleaton v. Emery, 49 Mo. App. 345; Davidson v. Hobson, 59 Mo. App. 130; Abbott v7. | 


Omaha Co., 4 Neb. 416; Bank of Watertown v. Landon, 45 N. Y. 410; Medill z. 
Collier, 16 Oh. St. 599, 612; Guckert v. Hacke, 159 Pa. St. 303; N. Y. Bank v. Crowell, 
177 Pa. St. 313; Haslett v. Wotherspoon, 2 Rich. Eq. (S. C.) 395; Empire Mills v. 
Alston Co., 15 S. W. 505 (Tex.); Mitchell v. Jensen, 29 Utah 346; Bergeron v. Hobbs, 
96 Wis. 641; Slocum v. Head, 105 Wis. 431; Owen v. Shepard, 59 Fed. 746; Wech- 
selberg v. Flour City Bank, 64 Fed. 90; Davis v. Stevens, 104 Fed. 235. There are 
clear dicta to the same effect in Stafford Bank v. Palmer, 47 Conn. 443; Lawler v. 
Murphy, 58 Conn. 294, 313; Loverin v..McLaughlin, 161 Il. 417, 435; Sentell v. 
Rives, 48 La. Ann. 1214; State v. Debenture Co., 107 La. 562, 570; Michigan v. How, 
1 Mich. 512; Hill v. Beach, 1 Beasl. (N. J) 31, 36; Fuller v. Rowe, 57 N. Y. 23, 26. 


See also Coleman v. Coleman, 78 Ind. 344; Flagg v. Stowe, 85 Ill. 164; Matter of 


Browne Co., Ltd., 106 La. 486; Montgomery v. Forbes, 148 Mass. 249; Booth v. Won- 
derly, 36 N. J. L. 250; Worthington v. Griesser, 77 N. Y. App. Div. 203; Bank v. Hall, 
35 Oh. St. 158; Ridenour v. Mayo, 40 Oh. St. 9; Brundred v. Rice, 49 Oh. St. 640; 
Vanhorn v. Corcoran, 127 Pa. St. 255; McGrew v. City Produce Exchange, 85 Tenn. 
§72; Smith wv. Ins. Co., 14 Fed. 399. ; 

If the conditions stated in the opening paragraph of the article are satisfied, the 
associates have usually been shielded from full liability to the other contracting party, 
but not on the reasoning that no liability might be imposed upon them except such as 
‘they had intended to assume. Snider's Co. v. Troy, 91 Ala. 224; Cory v. Lee, 93 Ala. 
468 ; Owensboro Co. v. Bliss, 132 Ala. 253; Humphreys v. Mooney, § Colo. 282; Doty 
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v. Patterson, 155 Ind. 60; Finnegan z. Noerenberg, 52 Minn. 239; Johnson v. Okers- 
trom, 70 Minn. 303; Kleckner v. Turk, 45 Neb. 176; Hogue v. Capital Bank, 47 Neb. 
929; Lamed v. Beal, 65 N. H. 184; Stout v. Zulick, 48 N. J. L. 599; Vanneman v. 
Young, 52 N. J. L. 403; Rowland v. Meader Co., 38 Oh. St. 269; Mason v. Stevens, 
16 S. D. 320; Shields v. Clifton Co., 94 Tenn. 123; Tennessee Co. v. Massey, 56 S. W. 
35 (Tenn.); American Co. v. Heidenheimer, 80 Tex. 344; Clausen v. Head, 110 Wis. 
405; Gartside Co. v. Maxwell, 22 Fed. 197. See also Canfield v. Gregory, 66 Conn. 
9,17; Clark v. Richardson, 31 S. W. 878 (Ky.) ; Sentell v. Hewitt, 50 La. Ann. 3; 
Merchants’ Bank v. Stone, 38 Mich. 779; American Co. v. Bulkley, 107 Mich. 447; 
Love v. Ramsey, 139 Mich. 47 ; Richards v. Minnesota Bank, 75 Minn. 196; Whitford 
v. Laidler, 94 N. Y. 145, 151; Wentz v. Lowe, 3 Atl. 878 (Pa.). 

For the effect of special statutory provisions, see Loverin v. McLaughlin, 161 IIl. 
417, 434 (cf 83 Ill. App. 643); Eisfeld v. Kenworth, 50 Ia. 389; Marshall v. Harris, 55 
Ia. 182; Clegg v. Hamilton Co., 61 Ia. 121; Heuer v. Carmichael, 82 Ia. 288 (cf Bank 
of Davenport v. Davies, 43 Ia. 424, followéd in Jessup v. Carnegie, 80 N. Y. 441); 
Sweney v. Talcott, 85 Ia. 103; Thornton v. Balcom, 85 Ia. 198; Stokes v. Findlay, 4 
McCrary (U.S. C. C.) 205. 

If the state has taken affirmative action and by its constitution or laws has indicated 
an intensified intent not to permit corporate action, except on compliance with stated 
requirements, then, although the conditions stated in the opening paragraph of the 
_ article are satisfied, the courts may hold the associates to full liability. Medill v. 
Collier, 16 Oh. St. 599, 612 (associates engaged in the banking business without 
making a required deposit of securities; it is not entirely clear whether the court con- 
sidered that the associates had not been incorporated, or that they were engaged in an 
ultra vires transaction; apparently the court would have reached the same result en 
either supposition). 

There are some decisions holding the associates to full liability to the other con- 
tracting party, although the conditions stated in the opening paragraph of the article 
are satisfied and there has been no such affirmative action by the state. Garnett v. 
Richardson, 35 Ark. 144; Bigelow v. Gregory, 73 Ill. 197; Kaiser v. Lawrence Bank, 
'§6 Ia. 104; Williams v. Hewitt, 47 La. Ann. 1076 (full consideration of the question of 
estoppel); Bergeron v. Hobbs, 96 Wis. 641; Wechselburg v. Flour City Bank, 64 
Fed. go. See also Johnson v. Corser, 34 Minn. 355, 357; Abbott v. Omaha Co., 4 
Neb. 416. Cf Granby Co. v. Richards, 95 Mo. 106, with the reasoning of the court in 
Hurt v. Salisbury, 55 Mo. 310. 


If the law under which the associates organized is unconstitutional, the court, in 
Michigan v. How, 1 Mich. 512, said that the associates would be exposed to full lia- 
bility. “ When the law under which such exemption is claimed is unconstitutional, the 
exemption itself ceases to exist.” There is a dictum to the same effect in Burton 7. 
Schildbach, 45 Mich. 504, 511, and a decision in Eaton v. Walker, 76 Mich. 579, 590. 
“ Obligors are bound, not by the style which they give to themselves, but by the conse- 
- quences which they incur by reason of their acts.” The court would apparently have 
held the associates even if the plaintiff had admitted that he dealt with them as a cor- 
poration. See also Clark v. American Co., 165 Ind. 213, 216. 

In Planters Bank v. Padgett, 69 Ga. 159, a court assumed, by a judgment, to incor- 
' porate associates. The judgment was held to be void, but the associates were shielded 

: from full liability on the authority of Morawetz (§ 748, supra). 

In Richards v. Minnesota Bank, 75 Minn. 196, the name of a corporation de jure 
was changed. Hée/d, that, even if the act making the change was unconstitutional, 
persons contracting with the corporation in such new name could not hold the stock- 
holders to full liability. 
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Where the law under which the associates organized did not authorize such a cor- 
poration as they attempted, they were held to full liability in Davis v. Stevens, 104 Fed. 
235 (Mason vz. Stevens, 16 S. D. 320, is not inconsistent with this principle). To the 
same effect are Booth v. Wonderly, 36 N. J. L. 250 (a charter authorizing a business to 
be carried on in Trenton was used in conducting a business at Jersey City; apparently 
~ no stock was subscribed; the persons who assumed to act as directors were held to 
full liability) ; Ridenour v. Mayo, 40 Oh. St. 9 (trustees of a savings bank used name 
of bank in carrying on a general banking business). See also Vredenburg v. Behan, 
33 La. Ann. 627; Hill v. Beach, 1 Beasl. (N. J.) 31, 36 (one ground of the decision 
was that the laws of New York did not authorize a corporation to be formed by the 
residents of another state to do business only in that other state). 

In Merchants’ Bank v. Stone, 38 Mich. 779, Marston, J., dissenting, Ae/d, that a 
statute authorizing manufacturing corporations did not authorize lumbering companies, 
and that the associates were exposed to full liability. The grounds on which the ma- 
jority proceeded, in protecting the associates, are not clear. 

Where associates are incorporated by State M, they cannot act as a corporation in 
State N, unless the courts of State N see fit to give validity to the incorporation. 
Where the courts of State N have refused to give validity to a foreign incorporation, 
they have held the associates to full liability on their contracts. Taylor v. Branham, 
35 Fla. 297 ; Cleaton v. Emery, 49 Mo. App. 345; Davidson v. Hobson, 59 Mo. App. 130; 
Empire Mills v. Alston Co., 15 S. W. 505 (Tex.). See also Duke v. Taylor, 37 Fla. 
64; Montgomery v. Forbes, 148 Mass. 249; Hill v. Beach, 1 Beasl. (N. J.) 31, 36; 
Owen v. Shepard, 59 Fed. 746, 749. It may be noted in passing that the present ten- 
dency of the courts is to go far in giving validity to a foreign incorporation. See 
Demarest v. Flack, 128 N. Y. 205; Second Bank v. Hall, 35 Oh. St. 158. 

Where the associatesshave not acted in good faith, a preliminary question arises. 
It seems always to have been the law in this country that a charter obtained by fraud was 
voidable, and not void (as to the English law, see Morgan v. Seaward, 2 M. & W. 544, 
‘561 ; Macbride v. Lindsay, 9 Hare, 574, 583; Robinson v. London Hospital, 22 L. J. Ch. 
754,757). Thus, if the legislature is induced by fraud to pass a special act of incorpo- 
ration, the corporation comes into being, and the fraud is only a cause of forfeiture by 
the state. Charles River Bridge v. Warren Bridge, 7 Pick. (Mass.) 344, 370. Simi- 
larly, if the legislature has by a special or general law authorized a designated official 


or body to issue a charter or a certificate (which is made conclusive evidence of incor- — 


poration) upon the performance of conditions precedent, and the official or body 
is induced by fraud to issue such charter or certificate. Rice v. Bank of Common- 
wealth, 126 Mass. 300 (Mass. Laws of 1903, c. 437, § 12, prévides that the certificate 
of the Secretary of State “shall have the force and effect of a special charter”) ; Nat’l 
Bank v. Rockefeller, 195 Mo. 15, 42 (the statute provides that the certificate of the 
Secretary of State “ shall be taken by all courts of,this State as evidence of the corpo- 
rate existence of such corporation”; the court held that the certificate was equivalent 
to a special act of the legislature ; whether this was a sound construction of the statute, 
quaere); Centre Co. v, M’Conaby, 16 Serg. & R. (Pa.) 140, 1 Pen. & W. (Pa.) 426, 431; 
Travaglini v. Societa Italiane, 5 Pa. Dist. 441; German Ins. Co. v. Strahl, 13 Phila. 
(Pa.) 512, See also Pattison v. Albany Ass’n, 63 Ga. 373; Laflin Co. v. Sinsheimer, 
46 Md. 315; U.S. Vinegar Co. v. Schlegel, 143 N. Y. 537; Cochran v. Arnold, 58 Pa. 
St. 399; Wells Co. v. Gastonia Co., 198 U. S. 177, 185. Similarly, if the designated 
official or body is induced by fraud to do an act the performance of which is one of the 
conditions precedent to incorporation. Duke v. Cahawba Co., 16 Ala. 372; Litchfield 
Bank v. Church, 29 Conn. 137, 148; Jones v. Dana, 24 Barb. (N. Y.) 395; Tar River 
Co. v. Neal, 3 Hawks (N. C.) 520. 

Wherever the legislature has authorized the formation of a corporation upon. the 
performance of certain conditions precedent, the courts must necessarily determine 


é 
i 
: 
4 
- 
if 
a 
; 
q 
a 
. 
q 
4 
‘ 
. 
i 


324 HARVARD LAW REVIEW. 


whether the legislature intended to require a certain mental state in the corporators as 
one of these conditions. Considering the difficulty of proof on such a point, the courts 
may incline against such a construction of the law. See Importing Co. v. Locke, 50 
Ala. 332, 3343 Niemeyer v. Little Rock Ry., 43 Ark. 111,120; Aurora Co. v. Lawrence- 
burgh, 56 Ind. 80,87; Lincoln Ass’n v. Graham, 7 Neb. 173; Atty.-Gen. v. Stevens, Saxt. 
Ch. (N. J.) 369, 378; Nat’l Docks Co. v. Central R. R., 32 N. J. Eq. 755; Terhune v. 
Midland Co., 38 N. J. Eq. 423; Atty~Gen. v. Am. Tobacco Co., 55 N. J. Eq. 352, 369, 
aff'd 56 N. J. Eq. 847; Buffalo Co. v. Hatch, 20 N. Y. 157, 159; Wellington Co. v. | 
Cashie Co., 114 N. C. 690; Cochran v. Arnold, 58 Pa. St. 399, 405; Windsor Co. v. 
Carnegie Co., 204 Pa. St. 459, and cases cited. Cf. Christian Co. v. Fruitdale Co., 121 
Ala. 340, 345; Montgomery ~ Forbes, 148 Mass. 249; Augir v. Ryan, 63 Minn. 373; 
Hill v. Beach, 1 Beasl. (N. J.) 31, 36; Jersey City Co. v. Dwight, 29 N. J. Eq. 242 (the 
learned vice-chancellor who decided this case assumed, 46 N. J. Eq. 116, that it could 
not stand with 32 N. J. Eq. 755. But see 49 N. J. Eq. 329, 335); Elizabeth Co. v. 
Green, 49 N. J. Eq. 329 (by five dissenting judges. Whether the majority was opposed 
on this point does not appear. The decision is explained in 52 N. J. Eq. 111, 144, on 
a ground consistent with this opinion by the dissenting judges); Farnham v. Benedict, 
107 N. Y. 159, 169; Brundred v. Rice, 49 Oh. St. 640; McGrew v. City Produce Ex- 
change, 85 Tenn. 572; Le Warne zw. Meyer, 38 Fed. 191. See also Carey v. Cincinnati 
Co., § Ia. 357; Chicora Co. v. Crews, 6 S. C. 243, 275. In New Orleans Co. v. 
Louisiana, 180 U. S. 320, 330, Peckham, J., said: “ If not created for a lawful purpose, 
the company was not created at all.” There is a dictum to the same effect by Lord 
Herschell in Salomon v. Broderip, [1897] A. C. 22, 43. 

The legislature may, however, require a certain mental state as a condition prece- 
dent to incorporation. Thus it may require that certain subscriptions or payments be 
‘made in good faith. And, it is submitted, where the legislature requires that certain 
‘statements be made and filed or recorded in a public office, the courts should hold 
that the legislature intended to require that such statements be made in good faith. 

Assume that such requirement is made. For example, the legislature requires the 
associates to state the amount of capital stock subscribed and paid in. The associates 
make statements which are false, and which are known to be false. If incorporation 
fails because such statements are not made in good faith, it would seem tv be clear 
that the associates should be held to full liability on their contracts. To say that A, 
the other contracting party, is estopped to show that the associates are not incorporated 
when the incorporation has failed because the associates made a representation which 
they knew was not true, and A has acted on it to his hurt, would be contrary to the 
principles underlying the law of estoppel. There is no equity in estopping A under 
these circumstances; the equity is all the other way. Here then is a case where 
justice between the parties and public policy both require that the associates be held 
to full liability. One may be permitted to be astonished at a doctrine which protects 
the associates, —it is contrary to the manner in which the courts deal with fraud in 
every other branch of the law. 

In Gow z. Collin, 109 Mich. 45, the plaintiff alleged that the statements of the asso- 
ciates in their certificate of incorporation respecting their capital were false, and that 
he contracted with them relying on these statements; he sought to hold them to full 
liability. A demurrer to the bill was sustained. “The company, in form, was duly 
incorporated, was recognized by the public authorities, and filed its annual reports, and 
did business as a corporation. The complainants dealt with it as a corporation.” In 
substance, this was all the consideration which the court gave to the point. The 
decision is the more remarkable when compared with Doyle v. Mizner, 42 Mich. 332. 

In Cochran v. Arnold, 58 Pa. St. 399, the reasoning of the court goes as far as the 
decision in Gow v. Collin. But the statements, although technically untrue, do not seem 
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to have been made in bad faith, and, in any event, the other contracting party knew all 
the facts. 

Laflin Co. v. Sinsheimer, 46 Md. 315. From portions of the opinion it would appear 
that the court dealt with the case as one of incorporation secured by fraud. But else- 
where (p. 320) it says that the validity of the incorporation cannot be collaterally at- 
tacked “ by proving a/iunde the certificate of its incorporation that certain prerequisites 
of the law had not been in good faith complied with.” 

In Webb ». Rockefeller, 195 Mo. 57, the court held that A, who had contracted 
with the associates, could not recover in tort because he was not of the class intended 
to be influenced by the representations as to their capital. 

On the other hand, in Montgomery v. Forbes, 148 Mass. 249, the defendant falsely 
stated that the business of the corporation was to be carried on in a certain state; he 
thereafter purchased goods in the name of the corporation, and was held to full liabil- 
ity. There isa dictum to the same effect in Gartside Co. v. Maxwell, 22 Fed. 197. See 
also Cleaton v. Emery, 49 Mo. App. 345; Davidson v. Hobson, 59 Mo. App. 130; Hill 
v. Beach, 1 Beasl. (N. J.) 31, 36; Booth v. Wonderly, 36 N. J. L. 250. In Christian Co. 
v. Fruitdale Co., 121 Ala. 340, 345, the question was whether or not the associates were 
to be held to full liability to one who had contracted with them not knowing that they 
assumed to act as a corporation. The evidence went to show that affidavits as to the 
capital were false. “ We are, therefore, clear to the conclusion . . . that all the evi- 
dence . . . tending to show that the incorporation . . . was a fraud and a pretense 
intended to cover a partnership business, to shield the partners from individual liabil- 
ity and to set up a straw corporation without capital and without assets should have 
been allowed to go to the jury.” 

In Brundred z. Rice, 49 Oh. St. 640, 650, where a corporation was not organized in 
good faith, but for the purpose of consummating an illegal agreement, the associates 
were held accountable for moneys nominally paid to the corporation. “ The act of in- 
corporating can be of no avail to them as a defense.” To the same effect is McGrew 
v. City Produce Exchange, 85 Tenn. 572. 

If the attempt at incorporation is not made in good faith, but persons purchase the 
stock in good faith, they should not be exposed to full liability to those who have con- 
tracted with the corporation. American Co. v. Heidenheimer, 80 Tex. 344. See also 
Minor v. Mechanics Bank, 1 Pet. (U. S.) 46, 66. 


In Bank of Watertown v. Landon, 45 N. Y. 410, the associates, after the expiration 
of their charter, agreed to continue the business, and the business was continued os- 
‘tensibly by a corporation. The plaintiff became the owner of a note signed in the 
name of the corporation, and which he believed was made by a corporation de jure. 
The associates were held to full liability. Cf the dictum in Miller v. Coal Co., 31 
W. Va. 836, 840. 


Where the assumption of the corporate privilege was naked, the associates have 
uniformly been held to full liability to the other contracting party. Forbes v. Whitte- 
more, 62 Ark. 229; Pettis v. Atkins, 60 Ill. 454; McLennan v. Hopkins, 2 Kan. App. 
260 ; Chaffe v. Ludeling, 27 La. Ann. 607, 611 ; Johnson v. Corser, 34 Minn. 355 (see 
the explanation of this case in 52 Minn. 239, 244); Furniture Co. v. Crawford, 127 Mo. 
356, 364; Haslett v. Wotherspoon, 2 Rich. Eq. (S. C.) 395; Owen v. Shepard, 59 Fed. 
746. Seealso Johnson v. Okerstrom, 70 Minn. 303, 311; Martin v. Fewell, 79 Mo. 401; 
Bergeron v. Hobbs, 96 Wis. 641. The assumption of the corporate privilege may 
be called naked wherever the associates have not filed or recorded their certificate of 
incorporation (or similar paper) in any public office designated by law for the filing of 
such papers. 


| 
. 
|| 
q 
i" 
if 
{ 
iq 
a 
4 
a 
4 
ql 
| 
2 
iq 
q 
q 
a 
a 
q 
q 
q 
| 
| 
i 
. 


326 HARVARD LAW REVIEW. 


Even when the conditions stated in the opening paragraph of the article are satis- 
fied, if the other contracting party did not have knowledge, and cannot reasonably be 
charged with knowledge, that the associates intended to contract as a corporation, — 
in other words, where there is no basis for any estoppel against him, the associates are 
held to full liability. Christian Co. v. Fruitdale Co., 121 Ala. 340; Duke vz. Taylor, 
37 Fla. 64; Field v. Cooks, 16 La. Ann. 153; Martin v. Fewell, 79 Mo. 401; Guckert v. 
Hacke, 159 Pa. St. 303; N. Y. Bank v. Crowell, 177 Pa. St. 313; Slocum v. Head, 105 
Wis. 431. See also Lawler v Murphy, 58 Conn. 294, 313; Eaton v. Walker, 76 
Mich. 579, 587 ; Mitchell v. Jensen, 29 Utah 346, 360; Clausen v. Head, 110 Wis. 405. 

As to the liability of the associates in tort, see the article in 20 Harv. L. REv. 456, 
and the authorities collected in note 30 to that article. 


No associate can be held unless he has participated in, authorized, or ratified the act 
because of which the plaintiff asks relief. But no rules to determine what is authori- 
zation or ratification should be evolved which are contrary to the general principles of 
agency. The same rules should be applied as in the case of joint-stock companies 
whose members do not assume to be incorporated. If a body of men unite to engage 
in a business, and appoint a few of their number to manage it, and these few, or their 
sub-agents, make contracts within the scope of the business, the contracts so made are 
authorized by the associates, — it should not be necessary to show that the associates 
authorized the particular transaction. See Pettis v. Atkins, 60 Ill. 454; Frost vz. 
Walker, 60 Me. 468; Tappan v. Bailey, 4 Met. (Mass.) 529; Ferris v. Thaw, 72 Mo. 
446; Booth v. Wonderly, 36 N. J. L. 250; Medill v. Collier, 16 Oh. St. 599, 613; 
Ash v. Guie, 97 Pa. St. 493. Cf Stafford Bank v. Palmer, 47 Conn. 443; Central 
Bank v. Walker, 66 N. Y. 424; Seacord v. Pendleton, 55 Hun (N. Y.) 579. 


NoTE B. 
English Authorities. 


It was recognized from a very early date that certain bodies of men were authorized 
of common right to act as a unit for some purposes. Such bodies were called corpor- 
ations at the common law. Y.B.,11 Hen. IV, 12; Y. B., 37 Hen. VI, 30; Y. B., 8 
Edw. IV, 6; Y. B., 20 Edw. IV, 2; Y. B., 14 Hen. VIII, 2; Co, Lit. 3a; Finch’s Law, 
c. XVII; Keilw, 32a; 2 P. Wms. 125; 4 Vin. Abr. 525. See also Madox, Firma 
Burgi, 85, 91. Cf. Y. B.,19 Hen. VI, 80. 

The general rule, however, was that a body of persons were not authorized of com- 
mon right to act as a unit. Madox, Firma.Burgi, 26; Bracton, lib. I, c. 24, fol. 
56; Y. B., 49 Edw. III, 3; Y. B., 10 Hen. IV, 3; Y. B., 20 Edw. IV, 2; Y. B., 22 
Edw. IV, 34; Y. B., 12 Hen. VII, 27; Brooke, Abr. Corp., 81, 

The sovereign could, by charter, authorize a body of men to act as a unit. The 
courts refused to give effect to such authorization when made by any person or body 
other than the sovereign. Madox, supra; Bracton, supra; Y. B., 49 Edw. III, 3; 
Dyer 81, fl. 64; Brooke, Abr. Corp. 33. Cf Y.B., 14 Hen. VIII, 2. 

Collateral attack upon legal incorporation was unhesitatingly permitted. Y. B., 49 
Edw. III, 3; Y. B., 20 Edw. IV, 2; Y. B., 22 Edw. IV, 34; Y. B., 12 Hen. VII, 27. 

For the remarks of Coke as to the nature of a corporation, see supra, p. 306. 

Adams & Lamberts Case, 4 Coke 1044, 1074. By statute 1 Edw. VI, c. 14, “all 
manner of colleges” were given to the king. The court might well have construed 
this to include all colleges, incorporated or unincorporated, but “‘a difference was 
agreed: that where the college, chauntry, &c had such beginnings which might have 
made a lawful foundation, but for error or imperfection in the penning or proceeding 
of it, was not in judgment of law lawfully founded. Such college or chauntry is given 
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to the King by the said act; but when there is a college or chauntry only in vulgar 
reputation, without any commencement or countenance of a lawful foundation, there 
such college or chauntry is not given to the King by this act.” 

With the economic development of England, there came to be need of some device 


by which the capital of many persons could be united. Charters of incorporation were — 


difficult to obtain; large partnerships, therefore, were formed, the articles of partner- 
ship being moulded so as to give, as far as possible, the same results as though the 
members were incorporated. Such a large partnership was usually called a joint-stock 
company. These companies were not infrequently promoted in a manner calculated 
to mislead and injure the public. The public might be led to believe that they could 
free themselves of all liability at any time by transferring their shares, and that their 
liability, while they continued members of the company, would be limited to the par 
value of their share. Moreover, many companies were formed to carry out projects 
not economically justifiable. 
These companies aroused such hostility that Parliament passed a statute, commonly 
known as the Bubble Act, to repress them. Geo. I, c. 18 (1719). This provided, among 
_other things, that “the acting or presuming to act as a corporate body or bodies . . . 
without legal authority. . . shall . . . forever be deemed to be illegal and void” ; and 


that violations of the act should be deemed to be public nuisances and punishable in 


the criminal courts as such (§§ 18, 19). 

This statute was in force for over a century. The objection that a company was, 
illegal under this statute could, without doubt, be raised collaterally. See Buck v. 
Buck, t Campb. 547; Rex v. Stratton, 1 Campb. 549, n.; Pratt v. Hutchinson, 15 East 


510; Josephs wv. Pebrer, 3 B. & C. 639; Kinder v. Taylor (per Eldon, C.), 3 L. J. Rep. 
(0. s.) 68. 


When these provisions were repealed (6 Geo. IV, c. 91, 1825), Lord Eldon secured — 


the introduction of a recital that it was expedient that such matters “should be 
adjudged and dealt with in like manner as the same might have been adjudged and 
dealt with according to the Common Law.” 

In Duvergier v. Fellows, 5 Bing. 248, 266 (1828), Best, C. J., said: “ Persons who, 
without the sanction of the legislature, presume to act as a corporation are guilty of a 
contempt of the King, by usurping on his prerogative.” A defendant convicted in a 
quo warranto proceeding may be fined, and “ this shows that the usurpation is consid- 
ered as a criminal act . . . The acting as such a corporation, without charter from 
the Crown, is contrary to law, and no man can maintain an action on a bond given 
to secure payment of a compensation to the obligee for the formation of any such pre- 
tended corporations.” This reasoning necessarily leads to the conclusion that there 
may always be collateral attack on unauthorized corporate action. See also Blundell v. 
Winsor, 8 Sim. 601. 

On the other hand, Tindal, C. J., said: “I am not aware that presuming to act as a 
corporate body was an offense at common law.” Harrison v. Heathorn, 6 M. & G. 
81, 107 (1843). See also Queen v. Tankard, [1894] 1 Q. B. 548, 551. 

As to what action is an assumption of the corporate privilege, see Duvergier v. 
Fellows, 5 Bing. 248; Walburn v. Ingilby, 1 M. & K. 61, 76; Garrard v. Hardey, 
5 M. & G. 471; Harrison v. Heathorn, 6 M. & G. 81, 137; Sheppard v. Oxenford, 
1K. & J. 491, 495. 

The Companies Act of 1862 (25 & 26 Vict., c. 89, § 4) provided that “ no company, 
association, or partnership consisting of more than twenty persons shall be formed 
. . + unless it is registered as a company under this Act.” This provision is still in 
force. The-courts have uniformly refused to enforce any contract made with a body 
which should have been registered under this provision. The authorities are collected 
in Lindley, Companies, 6 ed., 185, note c. 

This review of the authorities establishes that there is no authority in England from 
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the earliest times to the present day denying collateral attack upon incorporation 
where the assumption of the corporate privilege is naked. 


Suppose, however, (1) that a charter of the king has been actually; but aghiitiiente, 


“' issued; or (2) that Parliament has passed a special act of incorporation to become 


effective upon the performance of conditions precedent, and that the conditions have 
not been performed; or (3) that there has been partial, but not complete, compliance 
with the provisions of a general incorporation law. 

(1) Grant was of opinion that if a charter had been issued by the king as an exer- 
cise of the royal prerogative and it was in excess of such prerogative, the associates 
and their successors were, after acceptance, estopped to dispute the validity of the 
charter. But the authorities which he cites cannot be said clearly to establish his 


_ point. Grant, Corp., 20 (note p), 21 (notes q and r), 22 (notes t and x), 23 (note b). 


In Queen v. Boucher, 2 G. & D. 737 (1842), a statute authorized the crown, on a given 
state of facts, to grant a charter of incorporation to a municipality. The crown granted 
acharter. The court refused, where the validity of the incorporation was questioned 
collaterally, to inquire whether the charter had been properly granted. This is ap- 
parently the first case in which the English courts denied collateral attack. The re- 
marks of Denman, C. J. (p. 749), are inconsistent with his own remarks in Rutter v. 
Chapman, 8 M. & W. 1, 110. 

In Atty.-Gen. v. Avon, 33 Beav. 67, 74 (modified, on appeal, 9 L. T. (N. s.) 187), a 
court of equity declined to inquire collaterally whether a municipal charter, actually 
issued by the crown, was, under the terms of the statute, properly issued. 

(2) Denton v. East Anglian Co., 3 C. & K. 16. Parliament passed an act consol- 
idating three corporations into one, the act to take effect when a certain certificate was 
given. The plaintiff sued the consolidated company to recover the price of goods 
sold. Counsel for the defendant objected that the plaintiff had not shown that 
the certificate had been given. A witness testified that business had been done in the 
name of the consolidated company. Campbell, C. J., directed a verdict for the 
plaintiff. 

(3) The first general incorporation law in England was passed in 1844 (7 & 8 Vict., 
c. 110). In Pilbrow z. Pilbrow’s Co., 5 C. B. 440, 472 (1848), three of the judges appar- 
ently were of the opinion that a certificate of registration under the statute was con- 
clusive evidence of the incorporation of the associates. It put the associates “ upon the 
same footing as if they held the patent confirmed by an act of Parliament.” In Ban- 
wen Iron Co. v. Barnett, 8 C. B. 406 (1849), the question was considered with more 
care. A shareholder resisted a call on the ground that the certificate of registration - 
had been granted upon the production of a deed not containing all the matter required 
bylaw. Maule and Williams, JJ., concurred in disallowing this defense. Both judges 
inclined to hold “ that, although the registrar may have erred in granting a certificate of 
complete incorporation, the company [was] to be considered as an incorporated com- 
pany, until dissolved by a competent authority.” Maule, J., who gave the principal 
opinion, rested his judgment, however, on a narrower ground. The defendant was to 
be taken as one of the shareholders who concurred in having the deed registered, and 
therefore he could not raise any objection to the incorporation. But a stranger’s po- 
sition would differ materially — the certificate might not be conclusive upon everybody. 

Williams, J., had remarked that “the Statute appears to be defectively drawn.” 
By 19 & 20 Vict, c. 47, § 13 (1856), it was provided that “the certificate of incorpora- 
tion given by the registrar shall be conclusive evidence that all the requisitions of this 
act in respect of registration have been complied with.” This provision was repeated 
in the Companies Act of 1862 (25 & 26 Vict, c. 89). 

Nevertheless collateral attack has been allowed where the objection was that the 
company was not such a company as was authorized to be registered. /# re North- 
umberland Dist. Banking Co., 2 De G. & J. 357; Jw re Nat. Debenture Corporation, 
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[1891] 2 Ch. 505 (Kekewich, J., said that the certificate was conclusive only “as to 
matter of machinery ”). See also Liverpool Bank v. Mellor, 3 H. & N. 551; /# re Bridport 
Old Brewery Co., L. R. 2 Ch. rt, 195; Wenlock v. River Dee Co., 36 Ch. D. 674, 693. 
Cf. Peel’s Case, L. R. 2 Ch. 674, 681; Oakes v. Turquand, L. R. 2 H. L. 325, 351; Reuss 
v. Bos., L. R. § H. L. 176, 200; Nassau Phosphate Co., 2 Ch. D. 610; /# re Ennis Co., 
L. R. Ir. 3 Ch. D. 94; Glover v. Giles, 18 Ch. D. 173; Hill v. Hill, 55 L. T. (N. s.) 769; 
In re Laxon & Co., [1892] 3 Ch. §55; Ladies Dress Ass’n v. Pulbrook, [1900] 2 Q. B. 
376. 

By 63 & 64 Vict., c. 48, § 1 (1900), it is provided that the registrar’s certificate “ shall 
be conclusive evidence that all the requisitions of the Companies Acts in respect of reg- 
istration and of matters precedent and incidental thereto have been complied with, and 
that the association is a company authorized to be registered and _ registered under 
the Companies Act.” 

Questions as to collateral attack upon incorporation usually have arisen in the 
United States where there has been partial, but not complete, compliance with the pro- 
visions of a general incorporation law. Owing to the form of their statutes, the Eng- 
lish courts have, in the main, not been troubled by these questions. 

Apparently no English judge has ever attempted to define the phrase “de facto 
corporation.” 

Norte C. 


A subscribes to the stock of a corporation organized under an unconstitutional law. 
The corporation may maintain an action for payment of the subscription. Evansville 
Co. v. Evansville, 15 Ind. 395, 416; East Pascagoula Co. v. West, 13 La. Ann. 545; 
Weinman v. Wilkinsburg Co., 118 Pa. St. 192. See also St. Louis Ass’n v. ey, 
11 Mo. App. 555. 

A takes insurance from such a corporation and gives his note in payment. The 
corporation may maintain an action for payment of the note. Freeland v. Penn. Co., 
94 Pa. St. 504. Contra, Skinner v. Wilhelm, 63 Mich. 568. 

A borrows money from such a corporation. It may maintain an action for repay- 
ment, and may enforce the securities given. Winget v. Quincy Ass’n, 128 Ill. 67; 
Platte Bank v. Harding, t Neb. 461 ; Building Ass’n v. Chamberlain, 4 S. D. 271. See 
also St. Louis v. Shields, 62 Mo. 247, 252. Contra, Green v. Graves, 1 Doug. (Mich.) 
351; Owen v. Bank of Sandstone, 2 zd/d, 134. But in Burton v. Schildbach, 45 Mich. 
504, a receiver of the corporation was allowed to proceed in equity to require A to ac- 
count, although the receiver was not allowed to enforce the securities given. 

Such a corporation carries goods for A. It may recover the toll. Black River Co. 
v. Holway, 85 Wis. 344. 

The receiver of such a corporation may maintain an action against the state itself to 
recover the consideration paid for a grant which had failed. Coxe v. State, 144 N. Y. 
396. 

Where the corporation is organized under a law which permits the formation of 
some corporations, but not of such a corporation as was organized, it may maintain an 
action for payment of a subscription to its stock. Per Rapallo, J., in Phoenix Co. v. 
Badger, 67 N. Y. 294. Contra, Raccoon River Co. v. Eagle, 29 Oh. St. 238. 

A borrows money from such a corporation. It may maintain an action for repay- 
ment, and may enforce the securities given. Homestead Co. v. Linigan, 46 La. Ann. 
1118. See also New Orleans Co. v. ee 180 U. S. 320, 328. Cf. Workingmen’ 's 
Bank v. Converse, 29 La. Ann. 369. 


Nore D. 


Where legal incorporation failed because of a lack of good faith on the part of the 
associates, but this lack in no wise injured A, the corporation may maintain an action 
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for breach of A’s contract. See Southern Bank v. Williams, 25 Ga. 534; Smith z. 
Mississippi Co., 14 Miss. 179; United States Co. v. Schlegel, 143 N. Y. 537; Palmer 
v. Lawrence, 3 Sandf. (N. Y.) 161, 168; Wallace v. Loomis, 97 U.S. 146, 154. Note 
also Pattison v. Albany Ass’n, 63 Ga. 373. 

Where legal incorporation has ceased because of lapse of time, and A thereafter 
contracts with the associates as a corporation, the corporation may maintain an action 
for breach of A’s contract. West Missouri Co. v. Kansas City Co., 161 Mo. 595; 
Miller v. Coal Co., 31 W. Va. 836, 841; Citizens Bank v. Jones, 117 Wis. 446. Contra, 
White v. Campbell, 5 Humph. (Tenn.) 38 (1844). But if A dealt with the associates 
as a corporation while their charter was in force, he may show that, at time of suit 
brought, the charter had expired through lapse of time. Clark v. American Coal Co., 
165 Ind. 213. 

Where the assumption of the corporate privilege is naked, the propriety of allow- 
ing this to be a foundation of rights in the associates may well be doubted. If A 
contracts with the associates as a corporation, does this without more give them a 
right to sue A as a corporation? Some courts have been careful not to commit them- 
selves to any larger doctrine than that the contract is sufficient to make a primé facie 
case of incorporation. See Montgomery R. R. v. Hurst, 9 Ala. 513; Gaines v. Bank of 
Mississippi, 12 Ark. 769; Brown v. Mortgage Co., 110 Ill. 235, 241; Williams v. Cheney, . 
3 Gray (Mass.) 215,220; Topping v. Bickford, 4 Allen (Mass.) 120, 121; Williamsburg 
Co. v. Frothingham, 122 Mass. 391; French v. Donohue, 29 Minn. 111, 113; Johnston 
Co. v. Clark, 30 Minn. 308; Den v. Van Houten, 5 Halst. (N. J.) 270; Ryan v. Martin, 
gt N.C. 464. Some courts have gone further, and have said that where the assumption is 
naked the associates may not sue as a corporation. See Schuetzen Bund v. Agitations 
Verein, 44 Mich. 313; Methodist Church v. Pickett, 19 N. Y. 482. On the other hand, 
there is a cloud of dicta to the effect that if A contracts with the associates as a corpo- 
ration, he is estopped to show that they were not authorized to act as a corporation. 
Such a dictum seems first to have been made in Dutchess Manufactory v. Davis, 14 
Johns. (N. Y.) 239 (1817), in which the court relied on Henriques v. Dutch West India 
Co., 2 Ld. Raym. 1532. See the explanation of this latter case by Nelson, J., in Welland 
Canal Co. v. Hathaway, 8 Wend. (N. Y.) 480, 481. While the language of these 
dicta is unrestrained, and, taken at its face value, covers the case of naked assumption, 
it is clear that in nearly all of the cases no question as to naked assumption was 
present to the minds of the judges. Such dicta will be found in McCullough vz. Talla- 
dega Co., 46 Ala. 376; Lehman v. Warner, 61 Ala. 455, 466; Greenville v. Greenville 
Co., 125 Ala. 625, 642; Searcy v. Yarnell, 47 Ark. 269, 281; Plummer v. Struby- 
Estabrooke Co., 23 Colo. 190, 193; School District v. Alderson, 6 Dak. 145, 149; 
Booske v. Gulf Ice Co., 24 Fla. 550, 559; Petty v. Brunswick Ry. Co., 109 Ga. 666, 674; 
Lombard v. Chicago Congregation, 64 Ill. 477, 487 ; John v. Farmers’ Bank, 2 Blackf. 
(Ind.) 367, 369; Ensey v. Cleveland Co., 10 Ind. 178; Beaver v. Hartsville University, 
34 Ind. 245; Jones v. Kokomo Ass’n, 77 Ind. 340; Cravens v. Eagle Co., 120 Ind. 6; 
Depew v. Bank of Limestone, 1 J. J. Marsh (Ky.) 378, 380; Blanc v. Germania Bank, 
114 La. 739; Meadow Dam Co. v. Gray, 30 Me. 547, 549; Worcester Institution v. 
Harding, 11 Cush. (Mass.) 285; Stoutimore v. Clark, 70 Mo. 471, 477; Mason v. 
Crowder, 98 Mo. 352; Congregational Soc. v. Perry, 6 N. H. 164; Nashua Co. 
v. Moore, 55 N. H. 48, 53; Dutchess Mfy. v. Davis, 14 Johns. (N. Y.) 239 ; Williams v. 
Bank of Michigan, 7 Wend. (N. Y.) 539, 542; Commercial Bank z. Pfeiffer, 108 N. Y. 
242, 254; All Saints Church v. Lovett, 1 Hall (N. Y.) 191, 198; Newburg Co. v. Weare, 
27 Oh. St. 343, 354; Grant v. Clay Co., 80 Pa. St. 208, 218; Myers v. Croft, 13 Wall. 
(U. S.) 291, 295; Casey v. Galli, 94 U. S. 673, 680; Close v. Glenwood Cemetery, 107 
U. S. 466, 477; Andes v. Ely, 158 U. S. 312, 322; Wallace v. Hood, 89 Fed. 11, 20; 
Wells Co. v. Avon Mills, 118 Fed. 190, 194. Of these dicta, those entitled to most 
weight are in Williams v. Bank of Michigan, 7 Wend. (N. Y.) 539, 542, and Com- 
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mercial Bank v. Pfeiffer, 108 N. Y. 242. See also Calkins v. Bump, 120 Mich. 335, 
342; Rafferty v. Bank of Jersey City, 33 N. J. L. 368. And there are a few decisions 
the result of which necessarily involves the proposition that one who has contracted 
with the associates as a corporation is always estopped to defend on the ground that 
the associates were not authorized to act as a corporation. Blake v. Holley, 14 Ind. 
383; Meikel v. German Soc., 16 Ind. 181; Hasselman v. U. S. Mortgage Co., 97 Ind. 
365; Liverpool Co. v. Hunt, 11 La. Ann. 623; Franz v. Teutonia Ass’n, 24 Md. 259 
(but see Boyce v. Church, 46 Md. 359); Farmers Co. v. Needles, 52 Mo. 17; Nat'l 
Ins. Co. v. Bowman, 60 Mo. 252; Studebaker Co. v. Montgomery, 74 Mo. ror. 

Where the associates are acting under color of right, it is submitted that they should 
be permitted to sue, as a corporation, for a tort done to their property. See 20 HARV. 
L. REV. 469-71, and notes 24 and 25. This question has never received careful con- 
sideration by the courts. In Am. Trust Co. v. Minnesota Co., 157 III. 641, there is a 
dictum that the associates could not maintain any action, on the ground that there was 
no law under which such a corporation could have been legally formed. 

Where the corporation de facto is not a party to the suit, and the only question is 
whether it might be a conduit of title, it is submitted that, if the associates were acting 
under color of right, their grantee or vendee should be protected. See 20 Harv. L. REV. 
457, and note 2. This question has never received careful consideration by the courts. 
An Am. Trust Co. v. Minnesota Co., 157 Ill. 641 (no law), and Bradley v. Reppell, 
133 Mo. 545 (expiration of charter), the grantee was not protected. But the language 
in Smith v. Sheeley, 12 Wall. (U. S.) 358, would support the opposite conclusion. 
See also Sherwood v. Alvis, 83 Ala. 115, 118; Brickley v. Edwards, 131 Ind. 3,7; Rey- 
nolds v. Myers, 51 Vt. 444, 445; County of Leavenworth v. Barnes, 94 U. S. 70. 

Where the associates are sued as a corporation, the courts are very slow to permit 
them to set up their lack of authority to act as a corporation. See McDonnell v. Ala- 
bama Ins. Co., 85 Ala. 401 (no law); Racine Co. v. Farmers’ Trust Co., 49 IIl. 331, 
344 (no law); McCarthy v. Lavasche, 89 Ill. 270 (no law); Dows v. Naper, gt Il. 
44 (no law); Shadford v. Detroit Ry., 130 Mich. 300 (no law); Gardner v. Minne- 
apolis Co., 73 Minn. 517 (no law); Latimer v. Bard, 76 Fed. 536 (fraud); Miller 
v. Coal Co., 31 W. Va. 836 (charter expired; tort to employee. Cf Knights of 
Pythias v. Weller, 93 Va. 605); U. S. Express Co. v. Bedbury, 34 Ill. 459 (naked 
assumption); Johnson wv. Corser, 34 Minn. 355, 358 (naked assumption) ; Perine v. 
Grand Lodge, 48 Minn. 82 (naked assumption) ; Corey & Co. v. Morrill, 61 Vt. 598 
(naked assumption). See also Dooley v. Cheshire Glass Co., 15 Gray (Mass.) 404; 
Hassinger v. Ammon, 160 Pa. St. 245; Casey v. Galli, 94 U. S. 673. Cf Pittsburg 
Co. v. Beale, 204 Pa. St. 85, 
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THE CONFUSION IN THE LAW RELATING 
TO MATERIALMEN’S LIENS ON VESSELS. 


LTHOUGH the administration of the maritime law of the 

United States might, in many particulars, be bettered by . 

a codification, no branch of that law is in more urgent need of 

legislative amendment than is the law relating to materialmen’s 

liens. It is the purpose of this article to discuss some features 

of the confusion which exists at present in that division of the 
maritime law, and to point out the remedy therefor. 

The difficulties and anomalies which have arisen can be traced 
for the most part to three cases decided by the Supreme Court 
of the United States. q 

In the first of these cases, The General Smith,! the Supreme 
Court reversed a decree im rem for supplies furnished a vessel in 
her home port. Mr. Justice Story explained the decision by say- 
ing that although the maritime law gave a lien for necessaries fur- 
nished to a foreign ship or to a ship in a port of the state to which 
she did not belong, the case was governed altogether by the state 
law when the necessaries were furnished in the port or the state to 
which the ship belonged. Inasmuch as in this case the common 
law of the state in which the owner lived provided no lien under 
the circumstances, the materialman’s claim was denied. The dis- 
tinction between “foreign” and “ domestic ” vessels, as these terms 
are now understood, arose as a result of this decision. 

Five years later, in The St. Jago de Cuba,? Mr. Justice Johnson 
declared (1) that it was not in the power of any one except the 
master to give implied liens on a vessel; and (2) that when the 
owner is present “the contract is inferred to be with the owner 
himself on his ordinary responsibility, without a view to the vessel 
as the fund from which compensation is to be derived.” The 
doctrine of presumption of credit to the owner was thereby estab- 
lished in the law. Whether this was an original view ® or merely 


14 Wheat. (U. S.) 438 (1819). 

2 g Wheat. (U. S.) 409, 416, 417. 

3 In Wilkins v. Carmichael, Doug]. 101, Lord Mansfield remarked: “ Work done 
for a ship in England is supposed to be on the personal credit of the employer. In 
foreign parts the master may hypothecate the ship.” Cf The Albany, 4 Dill. (U. S. 
C. C.) 439, 441. 
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a deduction made from the decision in The General Smith, or 
whether it was in fact the theory of the court in that historic case, 
we do not undertake to decide! In any event Judge Story was 
a member of the bench when the later case was decided and 
recorded no dissent from the law as expressed by his associate. 

Finally in 1857 the same court held, in People’s Ferry Co. v. 
Beers,” that a contract for the construction of a vessel is not mari- 
time because neither made nor to be performed on the water, and 
hence is not within the jurisdiction of the admiralty courts. 

It is generally conceded that the division of vessels into foreign 
and domestic ships in the. matter of materialmen’s liens was not 
only artificial, but contrary to the law of maritime Europe.® 
Furthermore it was not in accord with the theory of the English . 
law. The English admiralty did_not deny the right of the mate- 
rialman to proceed zm rem. The court was simply not permitted 
to entertain or enforce a lien for supplies or repairs furnished 
within the country. The reason for Mr. Justice Story’s error is 
largely, if not wholly, a matter of conjecture. But although the 
vice in his law has been made abundantly evident by the difficulties 
which have arisen in carrying it into effect, the doctrine of The 
General Smith has been steadfastly adhered to by the Supreme 
Court.® 


1 Cf Johnson, J., in Woodruff v. The Levi Dearborne, Fed. Cas. No. 17988 (1811). 

2 20 How. (U. S.) 393. 

8 See Benedict, The Am. Adm., 3 ed., §§ 272, 273. As expressed by Mr. Justice 
Brown ina recent case, the ruling in The General Smith was “a distinct departure — 
from the continental system, which makes no account of the domicil of the vessel, and 
is a relic of the prohibitions of Westminster Hall against the Court of Admiralty.” 
The Roanoke, 189 U. S. 185, 194. 

* See Longyear, J.,in The Champion, Brown Adm. (U.S. D.C.) §20, 531; The 
Zodiac, 1 Hagg. Adm. 320, 325; 2 Parsons, Shipp. & Adm., 322. In The Underwriter, 
119 Fed. 713, 740, 742, Judge F. C. Lowell characterizes the error of Mr. Justice Story 
as due to the failure to perceive clearly the “ difference between jurisdiction and 
substantive law.” 

5 See The Brig Nestor, 1 Sumn. (U.S. C. C.) 73, 74, 79, decided by Judge Story in 
1831 ;.and compare Mr. Justice Johnson’s insinuation in Ramsey v. Allegre, 12 Wheat. 
(U. S.) 611, 614, 636. 

6 The Roanoke; 189 U. S. 185. With one notable dissent by Mr. Justice Clifford 
in The Lottawanna, 21 Wall. (U. S.) 558, 583, Field, J., concurring. In 1858, by 
amendment of the 12th Admiralty Rule, the right of the materialman to proceed in rem 
in the case of domestic vessels was taken away, and Chief Justice Taney explained the 
alteration as due to the fact that the previous practice authorizing such procedure was 
found to be inapplicable to our mixed form of government, saying in The St. Law- 
rence, 1 Black (U. S.) 522, 530-1: “If the process im rem is used wherever the 
local law gives the lien, it will subject the admiralty court to the necessity of examin- 
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The decision in Ferry Co. v. Beers was quite as much in con- 
flict with the best practice of continental Europe as was the opinion 
in The General Smith,’ and it has been criticized accordingly. 
Nevertheless the Supreme Court has just refused to modify its 
first ruling. 

While less fault has been found with the expressions in The St. 
Jago de Cuba, they are equally objectionable, and it is evident, 
from a study of the lien law of the country in its present state, that 
the effect of the case has been no less fatal than that of The 
General Smith. Neither of Mr. Justice Johnson’s statements — 
that when the owner is present the contract is assumed to be made 
on his individual responsibility, and that only the master can 
impress the vessel with an implied lien — seems to be duplicated 
under the continental system, at least in the law of France. The 
older continental codes are far from explicit on the subject of ma- 
terialmen’s liens. Indeed we sometimes wonder whether modern 
jurists have exactly interpreted the old sea laws in this particular.® 
Generally speaking, such articles as are contained in them deal 
with “express” rather than with what we now term “implied” liens.‘ 


ing and expounding the varying lien laws of every state, and of carrying them into 
execution.” This is precisely what has happened, and it is not difficult to agree with 
the learned judge that such duties “are entirely alien to the purposes for which the 
admiralty power was created.” Furthermore, it has not always been easy to determine 
in just what instances the local laws are applicable, —in other words to decide when 
the vessel must be said to be “ domestic” and when “foreign.” And this is an impor- 
_ tant consideration, for if the materialman proceed upon the wrong theory in the first 
instance he may be precluded after an adjudication from taking the proper steps. See 
The New Brunswick, 125 Fed. 567. The wonder is that the Supreme Court, instead 
of attempting to dodge the issue, did not overrule The General Smith at the first 
opportunity. The St. Lawrence was before the court in 1861, and in 1874, after the 
12th Rule had been restored to its original compass, a splendid chance was lost with 
the decision in The Lottawanna. 

1 Consulato del Mare, c. 32; 2 Boucher’s translation, 38 (1808); Cleirac, Us et 
Coutumes de la Mer, 1661 ed., 419; Ordonnance de la Marine, Liv. 1, t. XIV, Art. 
XVII; 1 Valin, Com., 113, 367; 2 Emérigon, Traité des Assurances et des Contrats a 
la Grosse, Boulay-Paty ed., c. XII, § 111; Code de Commerce, Art. 191; 1 Boulay- 
Paty, de Droit Com. Mar., 121-2; Goirand, French Commercial Law, 2 ed. (1898), 
250, 594; Benedict, Adm., § 264. 

2 The Winnebago, 205 U. S. 354 (April 8, 1907). 

8 Thus, while it is stated by Mr. Justice Curtis in The Young Mechanic, 2 Curt. 
(U. S.C. C.) 404, 408, that “ privileged hypothecations were tacitly conferged ” under 
the general maritime law of Europe “in cases in which what we term liens now exist” 
the learned judge admits that “we do not find their precise nature described in any 
of the ancient collections of sea laws.” 


* But note The Consulato, c. 34, 2 Boucher, 40. And see Cleirac, 1661 ed., 401, 4193 
Benedict, Adm., 144. : 
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The Marine Ordinance of Louis XIV, however, which has been 
regarded as largely a codification of the law then existing, and 
especially the modern French code, enumerate specifically the 
nature and rank of privileged claims, including the claims of 
materialmen.!. Under those provisions both the p/ace where the 
contract is made and the position of the person ordering the neces- 
saries appear to be immaterial, provided such person has the 
requisite authority.2, No presumption of individual credit arises 
with the owner’s presence. Moreover, an agreement by a prospec- 
tive owner for the construction of a ship gives rise to a privileged 
claim on the ves without further stipulation, and his order? or 
authorization seems to be essential to create a lien for supplies and 
repairs to the completed vessel at his place of residence. From 
the earliest times the continental law has placed restrictions on the 
authority of the master when at the place where the owner lives.‘ 
And under the Code de Commerce the master, when at the place 
of residence of the owners or their agents, cannot furnish his vessel 
without “ special” authorization.’ Ina sense, therefore, the pres- 
ence of the owner under the French law does affect the existence 
- of a lien for necessaries, but not as it does in this country. Instead 
of being the person who alone can impress the ship with an implied 
lien, the French master, generally speaking, can do so of his own 
right only when away from the owners. When the owner has 
absented himself without delegating his powers to any one, the 
master is assumed to be authorized to provide what he deems 
necessary for the vessel.6 And we are told by M. Boulay-Paty 
that the debt is privileged when the master has supplied the ship 
at the owner’s home without special authority, if he was charged 
with the duty of equipping and repairing the vessel.’ If there are 


1 See Ordonnance de la Marine (1681), Liv. 1, t. XIV, Arts. XVI, XVII; 1 Valin, 
362, 367 ; Code de Commerce, Art. 191; 1 Boulay-Paty, 110, 121; 1 Cresp., de Droit 
Mar., 104 et seg.; Goirand, 250, 593-4; 3 KentwComm., 14 ed., *16o9, n. a. 

2 See the case “ Havre,” 19 Rev. Internat. du Droit Mar. 61 (1903). 

8 In the construction of a vessel it has been said that if the owner enter into an 
engagement with an independent contractor to build the ship for a lump sum, the 
workmen of the latter have no personal claim against the owner, but against the res 
only. The contractor alone has a double claim against both ship and owner. 2 
Pardessus, Cours de Droit Com., 6 ed., de Roziere, § 943; and see § 954. 

4 Consulato del Mare, c. 239; 2 Boucher, 388; Laws of the Hanse Towns, Arts 
IIL and IV; Cleirac, 197; Ordonnance de la Marine, Liv. ii, t. I, Art. XVII; 1 
Valin, 439; 2 Emérigon, 450 e¢ seg.; 2 Pouget, de Droit Mar., 237 and 251. 

5 Art. 232; 2 Boulay-Paty, 51-2; Goirand, 263, 602. 

6 2 Pardessus, § 630. 7 1 Droit Com. Mar., 122. 
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cases where the materialman is assumed to have credited the owner 
because he dealt with the latter personally, the materialman seems, 
nevertheless, to be entitled to a lien by showing that he trusted 
the ship and by substantiating his claim in the manner provided 
by law.? 

But whether in accord with the law of maritime Europe or not, 
the theory that the presence of the owner militates against the 
existence of a lien for necessaries is firmly imbedded in our law. 
We believe, furthermore, that it furnishes the governing reason why 
local statutes are deemed necessary in the case of supplies or 
repairs furnished in the home state, now that Judge Story’s ex- 
position of the law has been discredited. Whether it is the opinion 
of the courts that no lien attaches to a domestic vessel because it 
is assumed that the owner alone is credited, or because only the 
master has power to impress the ship with implied liens and this 
power is assumed to end when the owner is at hand, is, perhaps, 
not quite clear, but the latter proposition would seem to be better 
founded. It must be remembered, however, that the presumption 
in the case of domestic vessels is conclusive.” 

Mr. Justice Clifford attempted to correct Johnson’s law as well 
as Story’s and was partially successful. Speaking of the master’s 
powers in the matter of necessaries, he said: ® 


“ It is no objection to his authority that he acted on the occasion under 
the express instructions of the owner; nor will the lien of those who made 
the repairs and furnished the supplies be defeated by the fact that his 
authority emanated from the owner instead of being implied by law. 

“When the owner is present the implied authority of the master for that 
purpose ceases, but if the owner gives directions to that effect the master 
may still order necessary repairs and supplies, and if the ship is at the time 
in a foreign port, or in the port of a state other than that of the state to 
which she belongs, those who make the advances will have a maritime lien, 
if they were made on the credit of the vessel.” 


This brings us nearer to the continental theory. If we may assume 
further that the debt is privileged if the owner ¢acz¢/y consents to 
contracts made by the master in his presence, an important ques- 
tion has been settled. As is true of so many features of the law 


1 See “ Albatros et Cormoran,” 18 Rev. Internat. Droit Mar. 37 (1902). Cf 1 de 
Valroger, Droit Mar., 120, § 39. 

2 Stephenson v. The Francis, 21 Fed. 715. 

8 The Kalorama, 10 Wall. (U. S.) 204, 213. 

¢ “ His mere presence would not perhaps avoid the lien, but if he buy the supplies 
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in this country, it cannot be said that the question is free from 
doubt, and difficult situations are presented, when, as is not infre- 
quent, the master is also a part-owner,! and when the owner 
assumes the duties of master.2 Furthermore, is the owner ever 
“present” in the person of an agent, and if so in the person of 
what agents 

In The Kalorama‘ the lien was allowed for necessaries ordered 
in a foreign port by the owner 2 person because of “an express 
understanding” that they were furnished on the credit of the 
steamer. | 


“Implied liens, it is said, can be created only by the master, but if it is 
meant by that proposition that the owner, or owners, if more than one, can- 
not order repairs and supplies on the credit of the vessel, the court cannot 
assent to the proposition, as the practice is constantly otherwise. . . . 

“ More stringent rules apply as between one part-owner and another, but 
the case is free from all difficulty if all the owners are present and the ad- 
vances are made at their request, or by their directions, and under an 
agreement, express or implied, that the same are made on the credit of the 
vessel.” § 


This ruling was followed by a number of district judges, and 
the doctrine of the case afterwards restated by the Supreme 
Court in The Valencia. Mr. Justice Harlan there remarks that 
“in the absence of an agreement, express or implied, for a lien, 
a contract for supplies made directly with the owner in person is 
to be taken as made on his ordinary responsibility without a view 
to the vessel as the fund from which compensation is to be 
derived.”’ So far as the owner is permitted to contract upon the 
credit of the ship the lien thus recognized appears to agree with 
the French law.’ It is to be noted, however, that the latest ex- 
pression of the Supreme Court resorts to the reasoning in The St. 


and be of credit and have the opportunity to give his own security by making contract 
liens or otherwise, there is no implied lien.” The Rapid Transit, 11 Fed. 322, 329. 

1 The Saratoga, 100 Fed. 480. Cf Thomas v. Osborn, 19 How. (U. S.) 22; Reed 
v. Pratt, 359. 

2 The Havana, 54 Fed. 201, 203, aff’d 64 Fed. 496. 

8 The Jeanie Landles, 17 Fed. 91, 92; The New Brunswick, 129 Fed. 893-5. 

ro Wall. (U. S.) 204. 

5 Pp. 214, 215. 

6 165 U. S. 264 (1896). 

7 Pp. 270, 271. 

8 Judge Putnam seems to regard the doctrine as novel and peculiarly American. 
Cuddy v. Clement, 113 Fed. 454, 461-2. Cf. 1 de Valroger, 120. 
22 
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Jago de Cuba, and while it may be admitted that it is advanta- 
geous to permit an owner to lien his vessel without a formal 
contract and that the step taken is in the right direction, it can- 
not be said that the method provided has made easier the task of 
either court or counsel. Are the agents of the owner to be as- 
sumed to have authority to bind the ship by the.‘ express or 
implied” agreement which the law requires? This inquiry is of 
the greatest importance, when the necessaries are, in fact, ordered 
by an agent, which is frequently the case. Upon this subject the 
American law is, as yet, undeveloped. Most of the cases in which 
the question appears were decided before The Valencia, and in 
others the point seems to be ignored by the court.! 

Some uncertainty also exists as to the precise nature of the 
“new” lien. One view is that since the presumption against a 
lien for supplies ordered by the owner in a foreign port is not 
conclusive, the agreement serves not to create a lien de novo, but 
only to rebut the presumption that the owner alone is credited; 
and that “a contract in fact for a lien” is not necessary, all that 
the law requires being a “ common understanding” between owner 
and materialman “ equivalent to a common intent to bind the 
ship.”? Another view seems to be that the claim on the ves arises 
by virtue of a waiver on the part of the owner of a limitation which 
exists solely for his benefit. It is apparent, however, that without 
some evidence of acquiescence on the part of the owner the lien 
does not attach — whether it is held to be created by the agree- 
ment or to arise by implication of law.t And the determination of 
the question as to just what evidence is necessary to establish the 
required common understanding between the parties, has been 
most difficult, especially when the owner is a person of question- 
- able financial responsibility. 

The insolvency of the owner is undoubtedly of great impor- 
tance, at least if the state of the owner’s finances were known to 


1 Compare The Mary Morgan, 28 Fed. 196, and The Westover, 76 Fed. 381, with 
The Patapsco,.13 Wall. (U. S.) 329, and The Philadelphia, 75 Fed. 684, 687 (Lampers’ 
Case). And see The Ludgate Hill, 21 Fed. 431 ; The Suliote, 23 Fed. 919,926. 

2 The Ella, 84 Fed. 471. But cf The Mary Morgan, 28 Fed: 196; The Westover, 
76 Fed. 381. 

8 The Underwriter, 119 Fed. 713, 757. 

* See The Iris, 100 Fed. 104, 110 (C. C. A., First Circ.) ; The George Farwell, 103 
Fed. 882, 883-4 (Second Circ.) ; The Havana, 92 Fed. 1007 (Third Circ.) ; Alaska Co. 
v. Chamberlain & Co., 116 Fed. 600, 602-3 (Ninth Circ.). 

5 The Newport, 107 Fed. 744, 748. 
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considered in connection with the other circumstances of the case. 
But there is danger that the effect of insolvency will be allowed to 
crystallize into a presumption,! and a superabundance of presump- 
tions is already one of the most conspicuous evils in the law as 
administered in this country.2, Why should the fact of the owner’s 
insolvency be more conclusive of credit to the vessel than a charge 


or entry made in the books of the materialman, which is admittedly | 


not controlling?* Indeed, the admission of inferences to establish 
the required agreement has led to expressions of doubt concerning 
the wisdom of the doctrine of The Kalorama.* Finally it may be 
pointed out that if an agreement for a lien is absolutely necessary 
when the owner orders in person, the circumstance that the mate- 
rialman may honestly suppose he is dealing with the master is 
immaterial. 

We have been speaking of contracts by the owner in a foreign 
port. The state of the law is equally distressing in the case of 
supplies ordered in the home port. 

In a case reported in Flippin,® Judge Hammond held that as the 
Tennessee statute did not say credit to the vessel was necessary it 
would be an “interpolation ” to add the condition, and he accord- 
ingly allowed the liens claimed, notwithstanding his finding that 
the proof did not rebut the presumption of credit to the owner. 
In The Samuel Marshall® this question was carefully considered 
by the Circuit Court of Appeals for the Sixth Circuit, and the 
conclusions in the earlier case expressly disapproved. The court 


1 Cf. Hughes, Handbook of Admiralty Law, 93; The Advance, 72 Fed. 793, 798. 
2 The facts in The Patapsco, 1 3 Wall. (U. S.) 329 (1871), well illustrate the vicious 
manner in which this question of the owner’s insolvency may arise. The case has 
been regarded as exceptional. The Valencia, 165 U.S. 264, 269, 270; Stephenson v. 
The Francis, 21 Fed. 715, 722. It is at least an unfortunate precedent. And as an 
example of the conflicting impressions which the decision has made it may be said 
that in The Iris, 100 Fed. 104, 107, Judge Putnam treats the case as one where 
supplies were ordered by the master, while in Cuddy v. Clement, 113 Fed. 454, 460, 
he speaks of the supplies as “ordered by the owner” without a contract. Compare 
further The Ludgate Hill, 21 Fed. 431, Stephenson v. The Francis, #éd. 715, 722, and 
The Havana, 54 Fed. 201, 203, with The Allianca, 63 Fed. 726, 732, and The Advance, 
72 Fed. 793, 798. In The Alvira, 63 Fed. 144, 154, Judge Morrow refers to The 
Patapsco as a decision on the question relating to the burden of proof. 
8 Hughes, Adm., 93. And see The Grand Republic, 138 Fed. 615, where the 
charge was made to the owner. 
* The Havana, 87 Fed. 487. 
5 The Illinois, White & Cheek, 2 Flip. (U. S. D. C.) 383. 
® 54 Fed. 396 (1893). 


the materialman when he sold the necessaries in question, and if 
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declared that it could not be presumed that the state legislatures 
intended to avoid the limitations of the maritime law except 
“as to the foreign character of the vessel,” that the obvious pur- 
pose of the local laws was to put residents of the home port on 
an equality with citizens of a foreign state, and therefore the lien 
created should be assumed to have all the other “ peculiar char- 
acteristics” of a maritime lien. In this case the necessaries were 
ordered by the master in the port of the charterer, and inasmuch 
as there was a condition in the charter-party that the charterer 
should pay for them, of which the materialman had knowledge, the 
decision on the necessity of credit to the vessel has been treated by 
some courts as a dictum.! The ruling, however, was followed by 
the Circuit Court of Appeals for the Ninth Circuit in a case where 
there was no charter limitation,? and was cited with approval by 
_ Judge Addison Brown in The Advance,’ and by the Circuit Court 
of Appeals for the Second Circuit in The Electron* Nothing is 
said in any of these cases about the necessity of an “agreement” 
for a lien,® although both The Samuel Marshall and The Elec- 
tron have been referred to as deciding that evidence of a common 
understanding is necessary.6 But in The Westover Judge Sea- 
man sustained exceptions to a libel for necessaries furnished in 
the home port upon the order of the owner’s agent, for the avowed 
reason that the evidence did not show that the credit of the vessel 
was contemplated by the parties in their contract.’ On the other 
hand, in The Alvira, Judge Morrow, though recognizing that the 
object of state laws was “ to place domestic liens on an equal foot- 
ing with foreign liens,” declared that this purpose did not render 
them “‘in all respects the same,” and that the rule of presumption 
of credit to the owner was not applicable to domestic liens, else 


1 See The Iris, 100 Fed. 104, 112; The Vigilant, 151 Fed. 747, 751. 

2 Lighters, Nos. 27 & 28, 57 Fed. 664, 666. 

8 60 Fed. 766, 767. 

4 74 Fed. 689, 694; the owner was here the orderer. 

5 Cf. also The Sappho, 89 Fed. 366, 373-4. 

6 Hughes, Adm., § 50; Ames, Cas. on Adm., 110,n. And see The Wm. P. Don- 
nelly, 156 Fed. 302. 

7 “ As the maritime law imposes the presumption that credit is given to the owner 
personally when present at a foreign port and always at the home port, and as the 
statute operates to create a lien which is enforceable only according to the rules of 
admiralty, the effect is to make that presumption rebuttable, and thus place the domes- 
tic lien upon an equal footing with foreign liens, if the credit is so given in fact. This 
lien is not implied, but must rest upon a mutual contract which contemplates a credit 
upon the ves.” 76 Fed. 381 (Dist. Ct., E. D. Wis.). 
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the very object of the local law—the lien itself— would be de- 
feated.1 The learned judge found as a fact, however, that the neces- 
saries in question were supplied on the credit of the ship, not 
because of a mutual understanding, but referring to the law estab- 
lished by The Patapsco.? Then came the decision in The Iris,’ in 
which Judge Putnam for the Circuit Court of Appeals for the First 
Circuit held that under the Massachusetts law there was no neces- 
sity “of either alleging or proving that credit was given the vessel 
by a mutual agreement.”* The court further asserted “the unre- 
stricted power of state legislatures to create liens on domestic 
vessels under such limitations as each may determine,” saying: 
“The case in admiralty becomes complete if only the conditions 
of the statute which assumes to give the liens are complied with, 
and whether or not those conditions conform in all details to the 
general rules of the maritime law.”® In consequence the case is 
cited as standing for the proposition that statutes silent upon the 
subject “ create a conclusive presumption of credit to the vessel.® 

The Iris is quoted with approval in a very recent case in the 
Circuit Court of Appeals for the Third Circuit,’ which disagrees 
with the view taken in The Samuel Marshall. On the other hand, 
in an equally recent decision in the Second Circuit the circum- 
stance that the case holds an opinion apparently contrary to that 
in The Electron is stated as affording the court “no reason for 
modifying our former opinion.”® In The Vigilant, the first of these 
recent cases, the supplies were ordered by the owner, and the court 
says that any limitations on a statutory lien “ must be sought in the 
statute itself’; holding that under the law of Pennsylvania “ no 
express pledging of the credit of the vessel is required to create 
the lien.” ® 

We thus find a variety of opinions upon the subject under con- 
sideration, the Circuit Courts of Appeal for the Second and Ninth 
Circuits, at least, deciding that some evidence of credit to the ves- 
sel is necessary, Judge Seaman and perhaps the judges of the 
Second and some other circuits requiring a common understanding, 
and the Circuit Court of Appeals for the First Circuit taking the 


1 63 Fed. 144, 149-50. 2 13 Wall. (U. S.) 329. 
3 100 Fed. 104, aff'd on rehearing 1o1 Fed. 1006. 
* Pp. 110-12. 5 Pp. 112-13. 


6 The City of Camden, 147 Fed. 847, 849. 
7 The Vigilant, 151 Fed. 747 (Jan. 30, 1907). 


8 The Golden Rod, 151 Fed. 8 (Jan. 30, 1907). ® 151 Fed. 750, 753. 
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position not only that no such understanding is necessary, but that 
in the absence of a statutory requirement the question of credit is 
immaterial. This was also Judge Hammond’s position. 

With the view that a mutual agreement is not necessary the Cir- 
cuit Court of Appeals for the Third Circuit now agrees, differ- 
ing with Judge Putnam on the matter of the materiality of credit 
by construing a state statute which says nothing with reference 
thereto as in effect saying that the necessaries ordered “ are pre- 
sumed to be on the credit of the vessel unless the contrary is 
shown,” and placing upon one undertaking to defeat the lien a 
burden which the court intimates can only be sustained by show- 
ing an “express repudiation” on the part of the materialman, or 
“an understanding between the parties that no such lien is contem- 
plated.” A somewhat parallel conception of the law seems to 
have been in the mind of Judge Morrow, though he prescribes no 
particular form of evidence as necessary to prevent the lien from 
attaching, except that it must be shown affirmatively that credit 
was not given the vessel.2 It seems to us that there is much in 
the view as thus expressed, and if we correctly interpret Emérigon, 
the same theory prevailed under the continental system.® 
. A petition to the Supreme Court for a writ of certiorari was 
filed in The Iris, and in the supporting brief it was strenuously 
argued that proof of credit to the vessel was essential to the es- 
tablishment of a lien under a state statute —“ proof enough to 
overcome the presumption against such credit.” The denial of 
the petition* would seem to indicate that the Supreme Court 
agrees that the necessity of crediting the vessel depends upon the 
wording of the local statute. If this is the meaning of the refusal, 
it is in utter disregard of earlier expressions of distinguished 
members of the same tribunal. It may be said, however, that 
the district judge found as a fact that the supplies were furnished 
on the credit of the vessel.6 And Mr. Justice Brown has since 
found fault with the law of the State of Washington because it 


_ 1 The Vigilant, 151 Fed. 753. But see The Rockaway, 156 Fed. 692, 696. 

2 The Alvira, 63 Fed. 154. 

8 Thus he says, speaking of a claim for the construction of a vessel, the debt is 
privileged unless it is shown the materialman “ trusted the person and not the thing.” 
2 Emérigon, Boulay-Paty ed., c. XII, § 111; Benedict, Adm., 144. 

4 Woodworth vw. Nute, 179 U. S. 682. 

5 See Bracley, J., in The Lottawanna, 21 Wall. (U. S.) 558, 581; Gray, J., in The 
J. E. Rumbell, 148 U. S. 1, 19. 

88 Fed. 909. 
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gave, or at least created, the presumption of a lien “though the. 
materials be furnished upon the order of the owner in person.” ! 
But whatever the view of the Supreme Court may be, the opinion 
in The Golden Rod? indicates that the question is still in dispute 
among the inferior federal courts.’ 

Perhaps a distinction may be made between necessaries ordered 
by the master in the home state, and those ordered by the owner. 
- But while credit to the vessel would seem to be essential on prin- 
ciple under our present system, as well in the case of liens claimed 
under state statutes as under the so-called general law, it does not 
seem a necessary conclusion that such a “ peculiar characteristic ” 
of the general law as the doctrine of presumption of credit to the 
owner must be applied regardless of the local law. Unless the 
state statutes are construed as effecting a change in this particular, 
they leave the materialman practically no better off than he was 
before. There was nothing on principle to prevent the owner 
from contracting to give the security of the vessel in the absence 
of local legislation.® Judge Story did not say that no lien could 
“exist” unless conferred by the municipal law, but that none was 
“implied.”® Neither The General Smith nor The St. Jago de 
Cuba dealt with “express” liens. And while the lien recognized 
in The Kalorama may be said to arise, as Judge Bradford con- 
cluded,’ by implication of law, in fact it owes its existence to the 
agreement of the parties. 

It is very apparent that the law suffers for want of consistency. 
Starting falsely, it has become a patchwork of conflicting ideas. 

In the much-quoted language of Mr. Justice Johnson, the object 
of the recognition of an implied hypothecation of the vessel in a 
distant port was “to furnish wings and legs to the forfeited hull 
to get back for the benefit of all concerned.”® The security 


1 The Roanoke, 189 U. S. 196. 

2 Fed. 8. 

8 Cf. The William P. Donnelly, 156 Fed. 302, 305. 

* Note the language of Putnam, J., in stating the second question in The Iris, too 
Fed. 104, 108. 

5 See The Mary Morgan, 28 Fed. 196, 200; The Union Express, Brown Adm. (U.S. 
D. C.) 537; The Hull of a New Ship, Davies (U. S. D. C.) 199, 202-4. Cf Lowell, J., 
in The Underwriter, 119 Fed. 713, 756. 

8 Cf. The Schooner Marion, 1 Story (U. S. C. C.) 68. 

7 The Ella, 84 Fed. 471. 

8 The St. Jago de Cuba, 9 Wheat. (U. S.) 416. “ Maritime liens for repairs and 
supplies,” says Putnam, J., in Cuddy v. Clement, 113 Fed. 454, 458, “are in the nature 
of safeguards against the emergencies in which seagoing vessels may be placed at 
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of the materialman was thus of secondary importance, and the 
primary object of the law was to insure the use of the vessel as 
an instrument of commerce. Unless the vessel was credited no 
lien arose, but a special agreement to that effect was not required 
in the case of the master.! 

The local statutes were enacted to supply a supposed defect in 
the maritime law and in order, it is said, that foreign and domestic 
vessels might be on the same footing with respect to materialmen’s 
liens. But the history of local legislation in the United States 
shows that the real object of the legislators has been the protection 
of resident laborers and supply men. And whether or not it is 
essential that credit be given domestic vessels, is still uncertain. 

The presence of the owner is said to interfere with the estab- 
lishment of an implied lien for necessaries. When he looks for 
the reason the practitioner discovers that he has a choice between 
two theories. Perhaps only the master can create implied liens. 
Perhaps the vessel is domestic in every state where an owner 
happens to live. 

In The Valencia the question “ under what circumstances, if 
under any, a charterer who has control and possession of a vessel 
under a charter party requiring him at his own cost to provide 
for necessary supplies and repairs may pledge the credit of the 
vessel” was expressly reserved.? A lien created by the engage- 
ment of one having no authority in the premises, express or 
implied, would seem to possess some novelty,’ certainly if the 
materialman were cognizant of the facts. In The Kate, it is true, 


Judge Harlan said that if the libellant had furnished the necessa- 


ries upon the order of the master “a different question” would be 
presented, but he added significantly, furnished “ without knowl- 
edge or notice that the vessel was operated under a charter.” 
Nevertheless, in a recent decision by the Circuit Court of Appeals 
for the First Circuit,® supplies furnished a chartered vessel in a 
foreign port on the order of the steward were treated as contracted 
for by the master and a lien allowed, though it was claimed that 


foreign ports.” The court accordingly denied the claims made, since the owner had 
made a written contract for the season. And the same rule has been applied in the 
case of an oral contract. See The New Brunswick, 129 Fed. 893, 894. 

1 The Eliza Jane, 1 Spr. (U. S. D. C.) 152, 153; The Emily Souder, 17 Wall. 
(U. S.) 666, 671. 

2 165 U. S. 264, 272. Cf. The Kate, 164 U. S. 458, 471. 

8 The Vigilant, 151 Fed. 751; The Suliote, 23 Fed. 919, 926. 

* 164 U. S. 470. 5 The Surprise, 129 Fed. 873. 
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the libellants were expressly informed or put on notice of the 
condition in the charter-party. The opinion lays great emphasis 
upon the character of the necessaries furnished the vessel, and 
The Kate and The Valencia are distinguished as of narrow appli- 
cation. In the District Court Judge Lowell dismissed the libels 
because of his belief that the materialmen were chargeable with 
knowledge of the charterer’s obligation! And the same learned 
judge denied the lien in another and similar case, since the sup- 
plies were not furnished in a “port of distress,” concluding, 
apparently, that the contract between the parties acted as a restric- 
tion upon the master’s authority under ordinary circumstances.? 
The question may well be considered an open one. 

Assuming that one dealing with a vessel of his own initiative — 
a trespasser or a volunteer—could not claim the security of the 
ves,3 is the contract alone of importance in determining the ques- 
tion of the existence of a lien under our law? In other words, does 
the lien attach by virtue of the contract or because of the acquisi- 
tion by the ves of something of value? It seems to be unquestioned 
that the necessaries must at least be “appropriated” to the use of 
a particular vessel,* but beyond this the authorities are in disagree- 
ment. Mr. Justice Nelson reversed a decree zz rem for damages 
arising from the master’s refusal to accept necessaries ordered by 
him, on the ground that the lien attaches only in cases “ where the 
materialman or ship chandler has parted with the materials and 
stores and the ship has received the benefit of them.”® On the 
other hand, for the alleged reason that “ in admiralty the vessel is 


regarded as the contracting party,” Judge Hughes concluded that — 


delivery to or for the ship was not essential.6 These two cases 
represent the extreme views. 

In The James H. Prentice,’ after a careful examination of the law 
as to the meaning of the term “ furnished” as used in the Michigan 


1 Decision not reported. 
2 The Underwriter, 119 Fed. 762-4. 

8 Cf. Lowell, J., in The Underwriter, 119 Fed. 759. 

* Sewall v. The Hull of a New Ship, 1 Ware (U.S. D. C.) 565. 

5 The Cabarga, 3 Blatchf. (U. S. C. C.) 75 (1853). Followed in The Daniel Kaine, 
31 Fed. 746, 748. 

6 Aitcheson v. The Endless Chain Dredge, 40 Fed. 253, 254. “The vessel being the 
contractor, when she orders machinery, materials, and repairs, she puts it out of her 
power to refuse to accept, or by a subsequent sale to obstruct the delivery of, the things 
contracted for. It is her contract for the materials which binds her, without any 
reference to the delivery or non-delivery of the articles bargained for.” 

7 36 Fed. 777. Opinion by Mr. Justice Brown, 
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statute, and of the conflicting decisions, it was held as the sounder 
doctrine that it was met incumbent upon the materialman to show 
that the necessaries were actually used by or incorporated in the 
vessel,! although it seems to have heen agreed that the term is of 
such import that no lien can arise from the breach of an executory 
contract. And in The Vigilancia? it was declared that there could 
be no delivery in the maritime sense, “so as to bind the ship zz 
vem,’ until the goods were either actually put on board the ship 
or else brought within the immediate presence or control of her 
officers. 

There is, therefore, some uncertainty as to the theory which pre- 
vails in the United States courts with respect to the act or acts 
which give rise to a lien for necessaries and the time when the lien 
attaches. We do not assume that any distinction exists between 
supplies and repairs in this particular, and it may be that the state- 
ment of the learned judge in The Endless Chain Dredge,’ that the 
contract raises the lien, went too far. But whether the lien is held 
to exist by reason of the contract alone, or whether the mate- 
rialman must in addition put the ship at least in a position to re- 
- ceive the benefits which the necessaries will confer, before the lien 
can attach, the element of delivery does appear to be of impor- 
tance, under our peculiar system, on the question of the kind of lien 
tobeclaimed. In The Vigilancia the necessaries were shipped from 
a foreign port and delivered to the vessel in her home port. The 
materialman had not complied with the requirements necessary to 
the establishment of a “ statutory” lien, and it was held that he had 
no lien under the general law, because “the place where the ship is 
at the time the supplies reach her is the test in all such cases,” 4 
Indeed, Judge Hughes once held that the fact that the necessaries 
were ordered in the home port did not prevent a lien under the 
general law when they were put on board in a foreign port.2 The 


1 Accord, The Winnebago, 141 Fed. 950 (C. C. A. 1905). 

2 58 Fed. 698, 700, A. Brown, J. 

8 40 Fed. 253. 

* Cf. The Cimbria, 156 Fed. 378, 382-3. 

5 The Agnes Barton, 26 Fed. 542, 543. “The lien attached while the vessel was in 
a foreign port. It attached as upon a foreign vessel. Its character was determined 
by the delivery of the sails at that port and could not be changed by the accident that 
the sails were made at the home port under a contract also made there.” Citing The 
Sarah J. Weed, 2 Low. (U.S. D. C.) 555, 561, where Judge John Lowell states that 
“supplies furnished in a foreign port, though by a citizen of the state to which the 
vessel belongs, are foreign supplies,” and “supplies furnished in the home port by 
a foreigner will be domestic supplies.” 
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court ignored the circumstance that the supplies were ordered by 
the owner in person without an agreement for a lien, and for this 
reason the decision has been criticized.!_ And it seems justly criti- 
cized, although Judge Brown has attempted to distinguish this 
class of cases as permitting the inference “ of a common intent to 
deal upon the credit of the ship.” ? 

The question we have been discussing appears again in the con- 
struction of local enactments. Since the decision of the Supreme 
Court in The Roanoke ® it must be understood that the states can- 
not create liens on foreign vessels. And a vessel is said to be “ for- 
eign” when she is without the state, perhaps states, to which she 
belongs. What then are the limits of local authority? The ship 
must be within the home state when the necessaries are “ fur- 
nished”; must she also be at home when the contract is made, 
and must the contract be made within the state? 

The local statutes vary greatly. In some, as in the Maine stat- 
ute,® no reference is made either to the place where the contract is 
made or to the place where the necessaries are furnished.® In 
other states, like Massachusetts,’ the local laws as worded give a 
lien for such necessaries only as are furnished or supplied within 
the state. The statute of New Jersey® professes to confer a lien 
in case of a debt “ contracted” within the state for work or materi- 
als “ furnished ” in the state. And by the New York Statute also 
the debt must be contracted within the state.” 

Notwithstanding the language of the local law, however, the Su- 
preme Court of New Jersey has held that it does not matter where 
the contract is made if the articles are furnished within the jurisdic- 


1 Judge Butler in The Chelmsford, 34 Fed. 399, 402. Cf The Marion S. Harriss, 81 
Fed. 964; s. c. 85 Fed. 798. 

2 The Allianca, 63 Fed. 726, 732. Cf The Vigilant, 151 Fed. 747, 754. 

8 189 U. S. 185. 

4 The Rapid Transit, 11 Fed. 322, 329-30; Stephenson v. The Francis, 21 Fed. 
717, 718. 

5 Me. Rev. Stats. 1903, c. 93, § 7. 

® Compare also: Conn. Gen’! Stats., 1902, § 4160; Fla. Gen’l Stats., 1906, §§ 2200, 
2204; 2 Starr & Curtis, Ill. Stats., 1896, 2580; 2 Md. Pub. Gen’l Laws, 1904, 1513; 3 
Mich. Comp. Laws, 1897, c. 298, 3254; 3 Mo. Ann. Stats., 1906, c. 82, 2680; Ore, 2 Bel- 
linger & Cotton, Codes, 1816; 2 Sayles, Tex. Civ. Stats., 1897, 1218; 2 Va. Code, 1904, 
§ 2963; 2 Wis. Stats., 1898, c. 144, 2274. 

7 Mass. Rev. Laws, 1902, c. 198, § 14. 


8 Compare: Miss. Code of 1906, c. 85, 895; Brightleys, Digest of Penn. Laws, 1903, 


57; S.C. Civil Code, 1902, 1148; 2 Ballinger, Codes & Stats. of Wash., § 5953. 
9 3 Gen’l Stats. of N. J., 1966. 
10 2 Rev, Stats. Codes & Gen’l Laws of N. Y., 3 ed., 2178. 
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tion.! And the courts of New York have decided that the debt is 
“ contracted ” within the meaning of the state law at the place in 
the state where the necessaries are delivered to the purchaser.” 
In Maine it has been held that -a contract for the delivery in 
Virginia of materials intended for a ship being built in Maine 
created a lien under the law of Maine, although the title to the 
articles passed in Virginia. It was stated, however, that the con- 
tract was actually made in the New England state. In a similar 
case * the Supreme Court of Massachusetts denied a lien because 
they adjudged the contract to have been executed in Maryland.® 
Referring to the “unrestricted power” of the states to create 
liens asserted in The Iris,® Judge Dodge recently allowed liens 
claimed under the law of Maine, although he found that the peti- 
tioners “did not furnish” the necessaries to the vessel, “in the 
sense of the maritime law, within the State of Maine, but made de- 
livery of them to a carrier outside its limits.”‘ This decision seems 
to go on the theory that the states can impress domestic vessels 
with liens for necessaries contracted for anywhere in the world, 
provided they are shipped to the ves in the home state. And 
unless the local laws expressly limit the lien to debts for 
necessaries ordered within the state, the court is apparently 
of the opinion that the place of contract should not be con- 
fined to the local jurisdiction. This may be so. Indeed the 
decisions in New Jersey and New York would seem to indicate 
that the courts intend to ignore the expressions of the legislatures 
upon this subject. But in our opinion the language of Judge Han- 
ford, used in a slightly different connection, is a better interpreta- 
tion of the purposes of the local legislators. He said: “In the 


1 Baeder v. Carnie, 15 Vroom (N. J.) 208 (1882). 

2 See Phoenix Iron Co. v. The Hopatcong, 127 N. Y. 206 (1891) ; Mullin v. Hicks, 
49 Barb. (N. Y.) 250. 

8 Mehan v. Thompson, 71 Me. 492. 

* Tyler v. Currier, 13 Gray (Mass.) 134, 135. 

5 The case has been distinguished on the ground that the contract was entered 
into without an understanding that the materials were to be used for the vessel in 
question. Lummus, Law of Liens, 1904, § 219; The Cimbria, 156 Fed. 383. But the 
court was undoubtedly impressed with the argument that the law of the place of con- 
tract must be considered upon the question of the existence of a lien. Cf Mehan v. 
' Thompson, supra, 495, where the court says: “In order to ascertain whether a given 
contract was made with reference to any particular law the fundamental principle is to 
ascertain whether the contract was made at a place within the jurisdiction of that law.” 

Supra. 

7 The Cimbria, 156 Fed. 383 (Apr. 25, 1907). Cf The Vigilancia, supra. 
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matter of liens upon vessels, it is not ownership within the state 
which renders the vessel subject to the statute, but the fact of the 
transaction being within the state.”! At least, it is hard to believe 
that the legislatures intended to burden domestic vessels with liens 
for the benefit of non-resident materialmen. It is to be noted, how- 
ever, that the more liberal interpretation of the local statutes pre- 
vents a possible “ gap” between the municipal and the general 
law, and for this reason it is justly commendable. It may also be 
said that if the place where the necessaries reach the ship is the 
sole test, the ves may likewise be without the local jurisdiction 
when the contract is made. 

These are matters which the highest federal tribunal has yet to 


decide. The Supreme Court has been able to avoid some ques- 


tions growing out of the construction of state statutes because of 
their alleged non-federal character,? but the cases will not always 
appear before them on writs of error from state courts. And 
meanwhile the inferior federal courts are saddled with the task of 
solving most intricate and unnecessary problems, because of the 
anomalous dual system now maintained in this country. 


We do not assume to have treated all phases of the law of 
materialmen’s liens or to have mentioned all the existing difficulties 
in the way of the interpretation and enforcement of such liens. 


But it is not too much to say that the need of a change in the law 


is abundantly evident. The diversity of the state statutes would 
alone justify action. Further, the large number of courts having 
jurisdiction of admiralty causes under our judiciary system tends to 
frequent conflicts of authority, and the amount involved in lien 
cases is ordinarily so small that appeals are seldom prosecuted to 
Washington.2 And since the Supreme Court has shown no dis- 
position to correct previous errors, the only hope for the future 
lies with Congress. 

What then should be the character of congressional legislation ? 
That the eradication from our admiralty jurisprudence of the dis- 


1 McRae v. Bowers Dredging Co., 86 Fed. 344, 350. 

2 See The Winnebago, 205 U. S. 354, 360. 7% 

8 It was not until 1897, in the case of The Glide, 167 U. S. 606, that the question 
of the constitutionality of the state laws in so far as they authorized a proceeding ix 
rem in local courts was specifically determined, and a still longer time elapsed before 
the power of the states to legislate with reference to liens on foreign vessels was 
squarely in issue before the Supreme Court. The Roanoke, 189 U. S. 185, 196, 198-9 
(1903). 
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tinction between “ foreign ” and “ domestic” vessels should be the 
first aim of a remedial enactment may be assumed. Further, it has 
been a chief object of this article to demonstrate the disturbing in- 
fluence of the doctrine of presumption of credit to the owner. No 
attempt to rectify the law of materialmen’s liens will be of real value 
if it does not change the rule of The St. Jago de Cuba and The 
Valencia, as well as that of The General Smith. It has also been 
shown that the law in regard to the essential elements in the crea- 
tion of a lien for necessaries is, in general, much confused, and we 
are accordingly convinced that federal legislation will not be suc-. 
cessful unless it proceeds upon one of two theories: either (1) that 
all repairs upon or necessaries delivered to a vessel by order of 
a person in authority shall give rise to a claim on the ves without 
reference to the matter of credit; or (2) that no lien shall exist 
in the absence of an express agreement therefor, evidenced pref- 
erably by a writing. . 

It is of course to be understood that under the first alternative 
the lien may be waived by the materialman, and that an adequate 
stipulation between the parties that the necessaries are not to con- 
stitute a claim on the ship will prevent the lien from attaching. 
The abandonment of the requirement of credit is suggested to assist 
in the settlement of the question of the origin of the lien, and be- 
cause its enforcement in the past has been little better than a farce. 
The average materialman assumes, without knowing exactly why 
he does so, that the vessel he repairs or supplies is liable for his 
demands. When he is asked, as a witness in a particular case, 
whether or not he credited the ship, it is very easy for him to say 
honestly, in the light of his vague beliefs, that he did. In practice 
he may have charged the debt to the vessel, but in the majority of 
cases the question of “ credit,” strictly speaking, does not enter 
his mind when he makes the repairs or fills the orders that are left 
with him. Continually troublesome, what is the advantage of an 
insistence upon the theory? 

With respect to the second alternative it is to be noted that the 
provisions of Article 192 of the present French Code go far toward 
making the claim recognized an express lien.!_ Judge Lowell has 
shown that there is authority for the statement that under the 
Roman law an express agreement to create a lien was necessary.” 


1 1 Cresp., 119 e¢ seg.; 2 Pouget, 541 et seg.; 1 de Valroger,92; Goirand, 252 & 594. 
2 The Underwriter, 119 Fed. 715. 
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May we not also inquire whether there is any urgent reason why 
implied liens for necessaries should longer be recognized? The 
law which we administer was developed at a time when news trav- 
elled slowly. Today when communication can readily be effected 
with all parts of the world, do “the necessities of commerce ” still 
demand the enforcement of the ancient rule? 

Within the present century two bills have been introduced into 
Congress for the purpose of amending the law of the country with 
respect to materialmen’s liens. The first, drafted by a committee 
of the Maritime Law Association of the United States, is generally 
consistent with existing American theories. The bill, however, did 
not meet with universal approval, and consequently a second meas- 
ure, containing features which can be traced to the French law, was 
introduced in the Senate the following year.?- Nothing further has 
been accomplished, apparently because of the disagreement among 
those interested in the subject, but it ought not to be difficult to draft 
a statute satisfactorily correcting the most vital defects in the law, 
and securing uniformity throughout the country. Could the doc- 
trine of Ferry Co. v. Beers be included as one of these defects and 
the voice of the case silenced in a constitutional manner, thus 
finally disposing of the rights of the states in the premises, the 
achievement would be complete.’ 

The authority of Congress to legislate with respect to liens on 
domestic vessels seems to be generally assumed, — at least, it has 
never been seriously questioned.* The Supreme Court, however, 
has frequently asserted that under the Constitution the scope of 
the admiralty and maritime jurisdiction is a matter for the federal 
courts alone and cannot be affected by either the states or Con- 
gress.5 Inasmuch, therefore, as the highest federal court has but 
just reiterated ® that an agreement to build a vessel is not maritime, 
it may be doubted whether Congress could attach a maritime lien 
to the contract and make it enforceable in the admiralty courts. 


1 Senate Bill No. 6488; House Bill No. 15803, introduced Dec. 9, 1902. 

2 Senate Bill No. 160, Nov. 11, 1903. 

8 Note the opportunity for conflict between the state and federal courts under the 
present anomalous conditions. Lummus, Liens, § 214. 

4 See Mr. Justice Bradley in The Lottawanna, 21 Wall. (U. S.) 577-8, 580-1; 
Hammond, J., in The Rapid Transit, 11 Fed. 326, 330; Hughes, Adm., 1oz. 

5 The St. Lawrence, 1 Black (U. S.) 522, 527 (cf. The Lottawanna, 21 Wall. (U. S.) 
575-6, Bradley, J.); The Belfast, 7 Wall. (U. S.) 624, 640-1; The Roanoke, 189 U. S. 
198. ‘Note also Mr. Justice Brown in The Blackheath, 195 U. S. 361, 369. 

® The Winnebago, 205 U. S. 354. 
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But the situation is indeed unfortunate if, for the reason that the 
Supreme Court has declined to disturb a ruling founded upon a 
narrower view of the limits of the admiralty jurisdiction than is 
recognized in continental Europe, we are powerless to incorporate 
into the law of the United States an ancient provision of the mari- 
time law of continental countries generally considered wise and 
correct in theory.! 

In any event it is hoped that some action will at once be taken, 
and if this article serve to reawaken interest in the subject to the 
end that Congress be induced to rescue the law from its present 
state — if only in part — it will have accomplished its full purpose. 


Fitz-Henry Smith, Jr. 


BosTON. 


1 See Holmes, J., writing the opinion of the court in The Blackheath, 195 U. S. 
364. And compare The Lottawanna, 21 Wall. (U. S.) 576-7; The Roanoke, 189 
U. S. 198; The Chusan, 2 Story (U. S. C. C.) 462. 
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STATE TAXATION OF THE PROCEEDS OF THE SALE OF Imports. — The 
federal government has exclusive jurisdiction over interstate and foreign 
commerce whenever the national welfare requires uniformity of regulation.' 
And it is clear that the importation of goods from foreign countries and 
from one state to another is a subject of national importance. While a state 
may indirectly affect such importation in the exercise of its police power, as 
in the enacting of reasonable regulations for inspection and quarantine,” any 
direct restriction is invalid. The mere form of the regulation is immaterial — 
whether a direct tax upon the goods or a privilege tax.’ It is the sub- 
stance and not the form which constitutes the test. The right of importa- 
tion would, however, be valueless if as soon as the goods were within the 
state’s jurisdiction they or the proceeds of their sale could be made 

— subject to a discriminating tax in favor of domestic products.’ The case 
which established this principle declared unconstitutional a statute which 
discriminated against importers of foreign goods by requiring them to take 
out a license for the privilege of sale. Curiously enough, this case, which 
merely denied the right of a state to tax imports as imports, was later relied 
on to establish the principle that foreign goods were entirely exempt from 
taxation until sold or used by the importer, or until taken from the original 
package and thus incorporated with the general mass of property in the 
state. This doctrine of the original package does more than protect foreign 


1 Cooley v. Board of Wardens, 12 How. (U. S.) 299. 
2 Morgan’s S. S. Co. v, La. Board of Health, 118 U. S. 455. 
8 Welton v. Missouri, 91 U.S. 27 
* Postal Tel. & Cable Co. v. Adams, 155 U. S. 688, 698. 
6 Brown v Maryland, 12 Wheat. (U. S.) 419. Nor can a state discriminate against 
Sige of another state by exempting domestic products from taxation. Darnell v. 
emphis, U. S. Sup. Ct., Jan. 20, 1908. 
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goods from discrimination. It denies to the state the right to tax these 
goods in common with domestic goods, and in fact results in discrimination 
in favor of foreign and against domestic products. 

The unfortunate consequences of this mistaken theory have caused it to 
be limited. The meaning of the term “ original package” has been restricted - 
to the narrowest possible construction,® and the extension of the principle 
to goods brought from one state into another has been refused.’ Moreover, 
the Supreme Court has recently upheld the constitutionality of a state tax 
upon the proceeds of the sale of goods imported in the original package, 
when those proceeds were retained in the state in the form of bank deposits 
and bills for collection and remitted to the foreign principal only after the 
import duties and the expenses of importation and sale had been paid 
therefrom. - People v. Wells, Jan. 6, 1908. Apart from the nature of the 
goods, such a tax upon cash and notes as capital employed in a business 
within the state is undoubtedly valid. And in this case, while the court 
admitted that the proceeds are not directly taxable,® it held that they ob- 
tained a situs in the state, since they were retained for purposes of the 
business, and were thereby mingled with other goods in the state, and 
that they accordingly became subject to taxation. Unless, therefore, such 
proceeds are in transit, their immunity from taxation ceases. It is inter- 
esting to note that a similar tax upon amounts receivable on bills given for 
sales of goods in the original package was held unconstitutional by a state 
court on the ground that it was a tax upon the proceeds of the sale, before 
the proceeds themselves had been realized.’° The result of the present 
case, however, seems eminently sound. It is virtually a tax upon the 
business of importation. But there is no reason why such a business 
should not bear its proportionate share of the burden of taxation. More- 
over the tax is in no way discriminatory against foreign commerce, and 
consequently is not a regulation of it. 


EXTRA-TERRITORIAL EXTENT OF A STATE’S JURISDICTION IN PERsO- 
Nam. — Where a notice, a statutory substitute for a subpana duces tecum, 
is served on a foreign corporation doing business within a state to produce 
certain corporation books formerly kept there, but at that time in another 
state, the very nature of jurisdiction seems to be involved. For the state, 
as sovereign, is in effect ordering the doing of an act in a foreign juris- 
diction. The Supreme Court has recently decided, without discussion, 
however, that the state by its judicial officers is entirely competent to order 
this extra-territorial act and therefore can rightly punish disobedience as 
contempt. Consolidated Rendering Co. v. Vermont, 207 U.S. 541. This 
case is not alone in its readiness to assume that a state, as sovereign, has 
such a right.’ If it exists as a right, however, it must be as part of the 


6 See 18 Harv. L. REv. 530. 

7 Woodruff v. Parham, 8 Wall. (U. S.) 123. 

8 New Orleans v. Stempel, 175 U. S. 309. 

® Cook v. Pennsylvania, 97 U. S. 566 

10 Paul Gelpi & Bro. v. Treasurer, 48 La. Ann. 1535. 


1 State v. United Copper Co., 30 N. ‘ re 309. Copies of Books or Entries: 
Erwin v. Oregon, etc., Co., 22 Hun (N. Y.) 566; Nat’l, etc., Co. v. Van Emden, 105 
N. Y. Supp. 657. Partnership Books: Fleischmann v. Fleischmann, 31 N. Y. Misc. 
216; Holly Mfg. Co. v. Venner, 86 Hun (N. Y.) 42. Cf United States v. Tilden, 28 
Fed. Cas. 174; Snow, etc., Co. v. Snow-Church Surety Co., 80 N. Y. Supp. 512. 
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sovereign’s jurisdiction im personam. And since that jurisdiction is ordi- 
narily administered by the sovereign himself in equity,? it would seem that 
the limits of jurisdiction in equity are also the limits of jurisdiction in er- 
sonam. In equity, then, it is clear that when the parties are before the 
court the sovereign has the right, if the equity is clear, to order the defend- 
ant to convey land situated in a foreign jurisdiction ;* to order the removal 
of a cloud on foreign title ;* to require the cancellation and discharge of a 
void foreign mortgage ;° or the strict foreclosure of a mortgage on foreign 
land ;® or to order a sale of foreign land under a mortgage, if the person 
who has the power of sale is before the court.” It is to be observed that 
the jurisdiction im personam is valid in these cases because the person and 
the act ordered are intra-territorial. The act affects foreign land only 
because the sovereign of the situs has consented that a deed shall pass title, 
wherever made.* Equity courts would not have jurisdiction in any of these 
cases if livery of seisin were necessary by the law of the situs. Equity 
may also enjoin the defendant who is served within the territory of the 
sovereign from trespassing on foreign realty and from prosecuting an 
unconscionable foreign suit.° Whether this jurisdiction is by virtue of the 
implied consent of the foreign sovereign, or is a relic of personal juris- 
diction, or exists because no affirmative act is commanded on foreign 
territory, does not seem clear. But equity may not by reason of the inher- 
ent right of the sovereign order a positive act in a foreign jurisdiction.” 

To explain this limitation of the sovereign’s personal jurisdiction, it has 
been suggested that it is self-imposed because the sovereign will act only 
in cases where his power can be exercised effectively, and that the area of 
effectiveness is the territory of the sovereign." This explanation contains 
a half-truth, but it errs in its conception of jurisdiction. Power is not the 
test of jurisdiction, it is only attendant on jurisdiction. Jurisdiction over 
persons and things gives the sovereign power to make .and administer 
decrees and laws concerning them within his territory. If jurisdiction were 
merely a question of power, its extent would be simply a question of fact ; 
it would be commensurate with the physical power of the sovereign. But 
continual usurpation and aggression would mean the disorganization of 
legal systems; for law connotes order and stability, neither of which is 
possible unless nations sanction the inherent right of sovereigns to exer- 
cise jurisdiction over persons, things, and acts within their recognized 
territorial boundaries.” 

But, as the mutual benefit of nations is promoted by intercourse, sover- 
eigns are often willing to relax their complete territorial jurisdiction and 
consent to give effect to an act ordered by a foreign sovereign.’ More- 
over, in the American states the fact of federal union, the relinquishment of 


2 Eangdell, Brief Survey of Equity Jurisd., 2 

8 See Fall v. Fall, W. (Neb Neb.). 

4 See Hart v. Sansom, 110 U. $ . 151, 155. 

Williams Fitzhugh, 37 N. Y. 444. 

6 House v. Lockwood, 40 Hun (N. Y.) 532. 

T Muller v. Dows, 94 U. S. 444. 

8 See 20 Harv. L. REv. 38 2, 392. 

9 See 15 Harv. L. REV. om mes, Cas. on Equity Jurisd., 28n. 
WU. ha Pay oyal R. R. v. Hammond, 58 Ga. 523. Picquet v. Swan, 5 Mason 

ll Dicey, C35 of Laws, 40. 

12 See Schooner Exchange v. M’Faddon, 7 Cranch (U. S.) 116. Cf Picquet v. 
Swan, supra. 
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many of the prerogatives of sovereignty by the states, and their community 
of interests, are arguments for implying consent in interstate legal relations 
where, as between foreign sovereigns, express consent would be necessary 
to give the right to order the extra-territorial act. The principal case may 
rest on such implied consent. But, as this consent would be as broad as 
national policy might direct, its limits are uncertain and its very existence 
is disputable. 


DEDICATION RESTRICTED BY THE DEDICATOR. — The doctrine of dedica- 
tion is an anomaly in our law. Its existence is due to the public policy of 
giving effect to the intention of individuals to confer benefits upon the pub- 
lic.t But when a dedicator seeks to place restrictions on the land he 
dedicates, a conflict of interests is presented. This conflict may exist in 
regard to reservations or limitations in favor of the dedicator, or to condi- 
tions imposed on the gift. 

Certain reservations are consistent with the public user, and are therefore 
permitted.? But limitations which would be inconsistent with such user 
raise the issue, shall the grant fall or the limitation be disregarded? Unfor- 
tunately the courts have frequently avoided the question by going to great 
lengths to find that no inconsistency existed. Thus, for example, a road 
may be closed at all times to coal-wagons alone, or for seven months in the 
year to everybody.® It is hardly necessary to comment upon the situation, 
if the user of many of our highways was thus limited. This attitude of the 
courts is comprehensible as a compromise between tenderness toward the 
dedicator and consideration for the public. Still it would seem preferable 
to be more ready to give effect to the public policy against such limitations, 
and to face the issue frankly. If the owner had both the animus dedicandi* 
and an intention to impose an inconsistent limitation, some cases say that 
no dedication results,® thus making predominant considerations of fairness 
to the individual. The more modern tendency, however, seems to be to 
say that the grant is good and that the limitation falls. This result would 
appear to be more in keeping with the line of thought that found the claims 
of the public in these matters sufficiently strong to justify the creation of 
the doctrine of dedication. As an analogy pointing strongly this way, there 
is the holding that a wife loses her dower right in land dedicated by her 
husband without her consent, because “ the public [right] shall be preferred 
before the private.”’ The rule that a limitation repugnant to a grant is 
void, furnishes another supporting analogy.® 


1 See Cincinnati v. White’s Lessee, 6 Pet. (U. S.) 431, 434; Jersey City v. Morris, 
etc., Co., 12 N. J. Eq. 545, 562; 16 HARV. L. REV. 320. 

2 Noblesville v. e Erie, etc., Ry., 130 Ind. 1; Tallon v. Hoboken, 60 N. J. L. 
212, 217. 

8 Stafford v. Coyney, 7 B. & C. 257; Hughes v. Bingham, 135 N. Y. 347. See also 
Arnold v. Blaker, L. R. 6 Q. B. 433. Further, these decisions seem inconsistent with 
the line of cases holding that the user must be for the whole public. Poole v. Hus- 
kinson, 11 M. & W. 827; Trustees v. Hoboken, 33 N. J. L. 13, 18. 

4 If in view of the limitation it is found that the owner did not have the animus 
dedicandi, the public acquires no rights. White v. Bradley, 66 Me. 254. 

5 Poole v. Huskinson, supra; see Stafford v. Coyney, supra, 260; Mercer. v. Wood- 
gate, L. R. 5 Q. B. 26, a But see Arnold z. Blaker, supra, 437- 

6 See Richards v. Cincinnati, 31 Oh. St. ; Haight v. Keokuk, 4 Ia. 199, 210; 
Noblesville v. Lake Erie, etc., Ry., supra, 4; State v. Spokane, etc., Co., 19 Wash. 518, 

2. 

35 Co. Lit. 314. See 20 Harv. L. REV. 407. 
8 1 Tiffany, Real Property, 171; State v. Trask, 6 Vt. 355, 364. 
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The problem in regard to conditions raises very similar issues. If a con- 
dition precedent to user is imposed, there is no difficulty in requiring it to 
be fulfilled before the public acquires rights. But conditions subsequent 
stand on a different basis. It is more than inconvenient for the public to 
have to retire from land which it has been accustomed to use, and upon which 
it has expended money. The question arises most frequently thus: a man 
dedicates land for a certain purpose, and the public so uses it for a time; 
then an attempt is made to put it to another use, whereupon the dedicator 
brings ejectment on the theory of reverter for breach of condition. Because 
of a natural aversion to forfeitures, there has become well recognized a rule 
in regard to grants that courts will construe what is in form a condition 
subsequent as a covenant, in order to carry out what they consider the real 
intentions of the parties.‘ Then further, in these cases of dedication, on 
the ground that public policy demands that the public should not incur 
a forfeiture, the courts disregard intention, treat all conditions as covenants, 
and deny a writ of ejectment. Accordingly, an injunction to prevent the 
misuse will be granted.’* An interesting variation is suggested by a recent 
case. A man dedicated land to a municipality upon condition that a street 
be constructed thereon, and that the abutting property-owners be free from 
assessment therefor and for other street improvements. The municipality 
accepted, built the street, and then sought to assess the abutting property- 
owners therefor, but without success. Perth Amboy Trust Co. v. Perth 
Amboy, 68 Atl. 84 (N.J., Sup. Ct.). If we regard the cost of the particular 
improvement in the parties’ contemplation as the price paid for the land, 
the decision seems supportable, the second condition being construed as 
a covenant, which is specifically enforced. But exemption from all future 
assessments would seem to be beyond the municipality’s authority.’* Illegal 
conditions subsequent are disregarded. Accordingly, it would seem that 
this much of the arrangement, construed as condition or covenant, should 
be given no effect.” 


StaTE CONTROL OVER Maritime Ricuts.— Although to obtain general 
uniformity in the maritime law Congress was given the right to legislate as 
to maritime matters, much power remains in the states. Of course, rules 
of maritime law national in their scope cannot be changed by a state, nor 
is any state law valid which is contrary to the fundamental principles of 
maritime law. But the federal government not only fails in certain cases 


® People v. Williams, 64 Cal. 498. A condition reserving the right to resume or 
change the use prevents dedication. San Francisco v. Canavan, 42 Cal. 541, 553. Cf 
Fitzpatrick v. Robinson, 1 Hud. & B. 585. 

10 Avery v. New York, etc., R. R., 106 N. Y. 142. 

ll Cincinnati v. White’s Lessee, supra; Barclay v. Howell’s Lessee, 6 Pet. (U. S.) 
498, 507. But the dedicator can recover the land when the public abandons it, or the 
appointed use becomes impossible. Halley v. Scott County, 78 S. W. 149 (Ky-); 
Campbell v. Kansas City, 102 Mo. 326. See Rowzee v. Pierce, 75 Miss. 846. 

22 United States v. Ill. Cent. R. R., 154 U. S. 225; Church z. Portland, 18 Ore. 73; 


Warren v. Lyons City, 22 Ia. Pr 


13 2 Dill., Mun. Corp., 4 ed., § 781 2.; Smith, Mun. Corp., §§ 637, 1489. But see. 
Bartholomew v. Austin, 85 Fed. 359. 

14 St. Louis, etc., R. R. v. Mathers, 71 Ill. 592; Scovill vy. McMahon, 62 Conn. 378. 

15 Armstrong v. St. Mary’s, 21 Oh. Circ. Ct. Rep. 16 ; Richards v. Cincinnati, supra ;' 
St. Louis v. Meier, 77 Mo. 13. 


1 Workman v. The Mayor, 179 U.S. 552; The Lyndhurst, 48 Fed. 839. 
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to assume exclusive jurisdiction, but expressly leaves certain judicial powers 
in the states, such as the jurisdiction over crimes committed within the 
three mile limit * and the authority to try all maritime actions in personam 
in the state courts as well as in admiralty.* Considerable legislative power 
also exists in the states in the absence of congressional action, for much of 
the maritime law is of purely local effect and much, indeed, is identical with 
the municipal law. Thus the courts hold quarantine* and pilotage® laws 
valid under the police power and uphold laws creating maritime liens ® 
because of their local nature. And in general the regulation of the ordi- 
nary rights of persons and property within the territorial waters of the state 
is subject to state control. 

A good test of the power to create rights of this last class is the effect 
given to the state statutes allowing an action for death by wrongful act, for 
which no remedy is otherwise provided in admiralty.’ If the death takes 
place within the territorial waters of a state, the state statute becomes a part 
of the maritime law ‘of that territory and an action is allowed in both the 
state ® and the admiralty courts,® although a libel zz vem will not be allowed 
unless the statute created a lien. It has been argued that there are two 
concurrent systems of laws operative within the territorial waters, the 
general maritime law and the state law. But although state and admiralty 
courts sometimes disagree as to what the law is,” the truth must be that 
but one law operates ; and that law is the common maritime law as modified 
by state statutes. Thus, defenses good by the state law which created the 
right, such as contributory negligence, are good in admiralty when suit is 
brought there for death by wrongful acts.’ Similarly in a suit in the state 
courts, as the death happened at sea, general maritime defenses such as the 
statute limiting liability apply.’* 

There is a further question as to the operation of this modified maritime 
law on vessels on the high seas owned by citizens of the state. It is uni- 
versally recognized that the law of private vessels on the high seas is the 
law of the country of the owner, though there is conflict as to whether the 
jurisdiction is territorial or personal.** The state laws undoubtedly operate 
on the vessel unless that power has been ceded away. But the Constitu- 
tion provides for no such surrender of sovereignty on the part of the states, 
and our courts have consistently treated vessels as belonging to the states 
of their owners, even to the extent of treating them as “foreign” vessels 
in other states. The objections to the operation of state laws on the 
vessel in these cases apply equally to their operation within the territorial 
waters of the state. It has therefore been held that when death is caused 


U. S. Rev. Stat. ; 5339. 

U. S. Rev. Stat. § 563, cl. 8. 

Morgan’s, etc., Co. v. La. Board of Health, 118 U. S. 455. 

& Ex parte McNiel, 13 Wall. (U. S.) 236. 

6 The Lottawanna, 21 Wall. (U. S.) 558. 
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8 Sherlock v. Alling, 93 U. S. 99 
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11 Robinson v. Detroit, etc., Co., 73 Fed. 883. 
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by a collision on the high seas between two vessels owned by citizens of the 
same state, recovery may be had in an admiralty court under the state 
statute. Zhe Hamilton, 207 U.S. 398. ‘This case is also important as it 
recognizes that the controlling law is the law of the vessel and not a general 
maritime law —a basic idea of certain much criticized cases in the lower 
courts. 


Tue Unity oF Estates NECESSARY TO EXTINGUISH AN EASEMENT. — 
The notion, found in the civil law, that one piece of land could have rights 
as against another piece of land,’ was easily assimilated by the medieval 
legal mind.? ‘That conception, unreasoning as it seems, cannot be wholly 
ignored today. It is fundamental that easements are an incident of land, 
even to the extent that a disseisor is entitled to the enjoyment.’ 

Property may be said to give the entitled party the power of applying it 
to all purposes; an easement to give the entitled party the power of apply- 
ing the subject — that is, the servient tenement — to exactly determined 
purposes.* ‘Two estates are thus presupposed, the dominant and the ser- 
vient. ‘Then, as an easement is a definite subtraction, accruing to the 
owner of the one, from the indefinite right of user or exclusion residing in 
the owner of the other, it follows that no one has an easement over his own 
land, for otherwise he would have a right in a thing against himself. Thus 
results the doctrine that if the two estates become united in ownership the 
easement is extinguished. The particular right is merged in the more ex- 
tensive right, and the user becomes an act of property. The reason of the 
rule gains strength, in reality, from the so-called exception of the easement 
of watercourses, for there the user is not adverse.’ And so in the case of a 
warren.® But the doctrine stands on a more technical ground than that of 
mere unity of ownership, as it is commonly stated. There must be unity of 
seisin.” Even then, if the estates are of different duration, the easement is 
merely suspended.® The user is then just as clearly an act of property, but 
the distinction is perhaps to be attributed to a medieval conception that in 
such cases.the two pieces of land were not completely welded. In short, 
the principle seems to be that, in order to work extinction of the easement 
by merger, the owner of the two tenements must have an estate in fee 
simple in both of an equally durable, indeterminable nature.® 

The further question arises, whether unity of possession or enjoyment 
must be added to the unity of seisin. A recent decision of the English 
Court of Appeal that, where the owner of the dominant tenement, who had 
a tenant, conveyed to the owner of the servient, an easement of light was 


1S See 21 Harv. L. REV. 1, 75. 


See D. 8, 4, 12, . . . “that land is bound to land.” 
See Bracton, fol. 220 b, § 1. “ One estate is free, the other subjected to slavery.” 
See Holmes, Common Law, 381. 


7 Thomas v. Thomas, 2 C. M. & R. 34; Dority v. Dunning, 78 Me. 381 (unity of 
an estate in fee and an estate for years). 

8 Rex v. Inhabitants of Hermitage, Carth. 239 (unity of a fee simple indetermina- 
ble with a fee simple determinable); James v. Plant, 4 A. & E. 749 (unity as copar- 
cener in fee simple and tenant in common in tail general). 

See Gale, 7 ed., 486. 
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4 See Austin, Jurisp., 4 ed., 823. P 
Sury v. 166, “ he thing hath its being ex jure naturae.” 
6 aire 35 Hen. VI, f. 55, 56, since, they say, “a man may have a warren in his 
own land.” 
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not extinguished as against the tenant, appears, at first sight, an authority 
for such a broad doctrine. zchardson v. Graham, [1908] 1 K. B. 39. 
But this case stands on its own ground and is but a logical conclusion from 
a recent decision of the House of Lords,’ following two earlier cases," to 
the effect that, in order to acquire an easement of light under the Prescrip- 
tion Act,’ the user need not be of right, but need only be actual for the 
prescriptive period, and that hence one termor can prescribe for such an 
easement as against another under a common landlord. Then, if the com- 
mon ownership does not prevent the acquisition of the easement of light, a 
merger of the two estates should not operate against the tenant to extinguish 
the easement already acquired, unless the conveyance gives also the right to 
possession. ‘This brings out admirably the intrinsic nature of the general 
principle. If, in order to acquire the easement, the user must be adverse 
to the land, as in the ordinary easement, one termor cannot prescribe as 
against another under a common landlord,’® or as against: his landlord.™ 
Therefore it results, conversely to the anomalous easement of light, that as 
unity of seisin will prevent the acquisition of the ordinary easement, so a 
merger of the two estates in fee simple, though without unity of possession, 
will work an extinction — a conclusion not without support.’® 


WHETHER A TESTAMENTARY GiFT TO A CLass INCLUDES A CHILD EN 
VENTRE SA MERE. — In many cases of bequest or devise, where the per- 
son or petsons entitled to the benefit are to be determined on some par- 
ticular event, the courts have included a child en ventre sa mére when the 
event actually occurred. In both England and the United States this 
result seems now to be uniformly reached when the devise or bequest runs 
to “children” or “ grandchildren” as a class,’ to a “son,” ? or to one 
“living ” at the particular time.* In other cases such children have been 
included when the words were “ issue then living,” * one “ born,” ® to J., if 
B. “hath no son,” ® or “sons born and begotten.”"’ In all these cases 
nothing is made to turn on whether the particular event is the death of the 
testator, or that of some other person, or the termination of a period of 
years.® Further, when neither a benefit nor a detriment, a child en ventre 
sa mere has been included when the will ran, to “children,” ® “ issue 
living,” or “ leaving issue.”?! When, however, it is detrimental to the 


10 Morgan v. Fear, [1907] A. C. 425. 
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18 See Buckby v. Coles, 5 Taunt. 311, 315; Clayton v. Corby, 2 Q. B. 813, 826. 
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2 Reeve v. Long, 1 Salk. 227; Stedfast v. Nicoll, 3 Johns. Cas. (N. Y.) 18. 

8 Doe v. Clarke, 2 H. BI. 3093 Randolph v. Randolph, 40 N. J. Eq. 73. 

4 Laird’s Appeal, 85 Pa. St. 330. 

5 Trower v. Butts, 1 Sim. & St. 181; Baker v. Pearce, 30 Pa. St. 173. 

6 Blackburn v. Stables, 2 Ves. & B. 367. 

7 Whitelock v. Heddon, t B. & P. 243. 

8 See Pearce v. Carrington, L. R. 8 Ch. 969. 

® Groce v. Rittenberry, 14 Ga. 232. ‘ 

10 Jn re Burrows, [1895] 2 Ch. 497. Contra, Blasson v. Blasson, 2 De G. J. & S. 665, 
See 9 Harv. L. REV. 349. 

11 Bedon v. Bedon, 2 Bailey (S. C.) 231. 
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child to regard him as born, two American courts have not included him,” 
and a recent English case has reached this result."* The House of Lords 
declared that the cases recognizing a fixed rule of construction, when the 
words of the will were “living” at the particular time, form a class by 
themselves — a ruling which by implication seems to require that in other 
cases the words of the will be construed in their literal sense. More recently 
the Court of Appeal has decided that the words “ born previously to the 
date of this my will” include a child en ventre sa mére at the date of the 
will, it being for the child’s benefit, and states that the rule of construction 
is fixed in all cases for the child's benefit, not only when the will describes 
a person “ living,” but when it describes a person “born.” Jn re Sala- 
man, [1908] 1 Ch. 4. In view of the fact that an anomaly has been ad- 
. mitted to the law on this subject —for every child en ventre sa mére 
cannot be regarded as living, and nothing now turns on the length of time 
since conception ** — it seems that it is an undue refinement to give the 
words “ living ” and “ born” a different meaning. 

Obviously it is more convenient from a purely legal point of view that 
there should be a fixed rule in all cases. A tendency in this direction is 
manifested (1) by the uniformity with which the general words in statutes of 
descent are held to include a child en ventre sa mére,” (2) by the now 
solidified rule that such children are regarded as born, irrespective of the 
question of benefit, in the case of the Rule against Perpetuities,’* (3) by the 
occasional cases where they are considered as born when neither to their 
benefit or detriment. In view of this tendency, of the rareness of the cases 
in which it is not for the child’s benefit to hold him born, and of the inac- 
curacy attendant on attributing to a testator intentions in regard to circum- 
stances obviously unforseen in the will, it would seem, on the whole, better 
to consider a child en ventre sa mére as born in every case of a devise or a 

bequest to persons to be determined on some particular event. 


THE TERRITORIAL EXTENT AND SITUS OF TRADE-Marks. — Relief 
from infringement of trade-marks or trade-names is usually given upon one 
of three principles: judicial recognition that the user has become invested 
with a property right in the mark or name ;* the presence of features of 
unfair competition ;? or deception of the public as to the origin of the 
goods. The courts recognize a property right in such marks only as are 
mere arbitrary symbols or in such names as are fanciful and in no way 
descriptive of the article. If the mark or name is descriptive, unfair compe- 
tition must be shown. The reason for this distinction lies in the fact that 
if the originator of the symbol or fanciful name has invented and applied to 


12 Armistead v. Dangerfield, 3 Munf. (Va.) 20; M’Knight v. Read, 1 Whart. (Pa.) 


213. 

ii Lig» v. Gilbey, [1907] A. C. 139 (any son born in my lifetime). See 19 Harv. 
L. REv. 624. 

14 ‘Trower v. Butts, supra. In Hall v. Hancock, 32 Mass. 255, the child was born 
eight months and seventeen - after the testator’s death. 

5 Smith v. McConnell, 17 Ill. 135; Pearson v. Carlton, 18 S.C. 47. 

16 Jn re Wilmer’s Trusts, [1903] 2Ch. 411. See 16 Harv. L. REv. 601. 


1 Bass v. Feigenspan, 96 Fed. 206. 
2 Shaver v. Heller, etc., Co., 108 Fed. 821. 
8 Samuel v. Berger, 24 Barb. (N. Y.) 163. 
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his goods a mark indicative of its origin which has never before been used, 
he is entitled to a property right in it. But where the name is descriptive 
he can acquire no title, since the property right is already in the general 
public. But given a case where the user has acquired a property right in 
the mark, is such right limited by any geographical boundaries? It is 
sometimes said that no such restriction exists. By the better view, how- 
ever, this statement must be modified. It is well settled that a trade-mark 
can have no existence apart from the business with which it is connected 
and cannot be assigned apart from such business.’ It must, therefore, be 
restricted within the territorial scope of the business. Moreover, upon 
principle it would seem that, the property being a mere monopoly created 
by law, no extra-territorial effect can be given such law.* ‘Thus a right 
acquired by one person in Germany is of no avail as against a dona fide 
user of the same mark in America.® There seems to be no direct authority 
as to the situs of this property right in a trade-mark or trade-name, but, since 
it is inseparable from the business, the situs must be the place where the 
business is carried on. It follows that when the business is conducted in 
two countries, there must be two distinct property rights existing independ- 
ently in each country. 

‘These conclusions arg well illustrated by a recent federal decision. The 
plaintiffs had been engaged in France in the manufacture of a liqueur which 
they called “ Chartreuse,” and the product had been sold under that name 
for a number of years in this country. The French government confiscated 
the plaintiffs property, and the trade-name in question was transferred to 

the defendants. The plaintiffs removed to another country and continued 
' to use the name. The defendants were enjoined from using the trade-name 
in the United States.° Baglin v. Cusenter Co., 156 Fed. 1016 (Circ. Ct., 
N. D. N. Y.). The court found that “Chartreuse” was a valid trade- 
mark, not a mere descriptive word. ‘The plaintiffs were therefore possessed 
of two property rights, one situated in France and one in America, and as 
confiscation can only affect such property as can actually be seized," the 
American property right remained in the plaintiffs. ‘The decision may also 
be supported on the third ground upon which protection is granted, that 
the acts restrained amounted to a fraud on the public. Moreover, the 
business of the plaintiffs did not pass to the defendants, since the recipes 
for the manufacture were not disclosed. ‘Therefore no property passed, 
and the confiscation merely amounted to a declaration that it was not 
unfair competition for the defendants to use the words. This, of course, 
was of no extra-territorial effect. 


4 Browne, Trade-Marks, 2 ed., § 46. 
5 See Helmbold v. Helmbold, etc., Co., 53 How. Pr. (N. Y.) 453, 458. 
6 Derringer v. Plate, 29 Cal. 292. 
7 See Congress, etc, Co. v. High Rock, etc., Co., 57 Barb. (N. Y.) 526, 551. 
8 See Vacuum Oil Co. v. Eagle Oil Co., 122 Fed. 105. 

® Richter v. Reynolds, 59 Fed. 577. 

10 Similarly, the English Court of Appeal has recently granted an injunction against 
the use of the name in segue Rey v. Lecoutrier, 124 L. T. 195. As the case is not 
reported in full, the grounds upon which the English court reached this result are not 
— ne, but the decision seems to be hened on the third principle— deception of 
the public. 

ll The Ann, 9 Cranch (U. S.) 289. 
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ADMIRALTY — JURISDICTION — STATE CONTROL OVER MARITIME RIGHTS. 
Several persons were killed in a collision on the high seas between two ves- 
sels owned by citizens of Delaware. Suit was brought in an admiralty court 
under a Delaware statute which allowed an action for death by wrongful act. 
Held, that the action will lie. Zhe Hamilton, 207 U. S. 398. See NoTEs, 


P- 357- 


ADVERSE PossESSION— WHAT CONSTITUTES — POSSESSION UNDER UN- 
RECORDED DEED. — In 1891 A conveyed land to C, who re-conveyed to A and 
B. The first deed was recorded. C forged a certificate of registration on the 
second deed, which was not in fact recorded. In 1895 C mortgaged the land 
to the plaintiff, who was without notice of the unrecorded deed. In 1903 the 

laintiff brought an action to enforce the mortgage against A and B, who had 

een in actual, open, and continuous possession of the land under a claim of 
title in themselves for the whole period. The statute of limitations was ten 
"years. P at that the plaintiff may recover. McVity v. Tranouth, [1908] 
A. C. 60. 

By the registry laws unrecorded deeds were void as to subsequent purchasers 
or mortgagees without actual notice, but valid as between the parties. Cf 
McGregor v. Kerr, 29 Nova Scotia 45. The defendants’ possession between 
1891 and 1895 consequently had all the essential elements of adverse possession 
necessary to claim the benefit of the statute except the existence of a right of 
action against them. Although it is generally stated that a grantee’s possession 
is adverse to his grantor, only one case has been found which applied the doc- 
trine to possession that no one had a right to disturb. See Sutton v. Pollard, 
96 Ky. 640, 644. The case of a donee of land under an oral gift is distin- 
guishable, because the donor can at any time oust him or bring ejectment, the 
gift being void by the statute of frauds. Cf Vandiveer v. Stickney, 75 Ala. 
225. Moreover, an analogy to the present case is found in the case of negative 
easements. Where the acquisition of easements by adverse user is based on 
the analogy to the statute of limitations, negative easements cannot be acquired 
by adverse user because there is no right of action. Mapier v. Bulwinkle, § 
Rich. Law (S. C.) 311 ; cf Parker v. Banks, 79 N. C. 480, 485. 


ALIENS — ENFORCEMENT BY ASSIGNEE OF CONTRACT TO CONVEY LAND 
TO ALIEN. — Civil Code of South Carolina, 1902, § 1795, provided that “no 
alien either in his own right, or as trustee or cestuz gue trust, shall own or con- 
trol more than five hundred acres of land.” The defendant contracted to 
convey more than five hundred acres to the plaintiff’s assignor, an alien. He/d, 
that the plaintiff, a resident, ~~ enforce specific performance. Zucker v. 
Atlantic Coast Lumber Co., §9 S. E. 859 (S. €). 

A statute passed in 1872 gave aliens the same capacity to own and acquire 
jetta as citizens. See Civ. Cope oF S. C., 1902, § 2360. The court con- 
strues the present statute merely to revive the common law as to land exceed- 
ing the prescribed amount. At common law, an alien could take by purchase 
and hold equitable as well as legal estates in land, defeasible only by the sover- 
eign. Cross v. De Vaile,t Wall. (U.S.) 3. A contract to convey was enforce- 
able against an alien vendee. Scott v. Thorp, 1 Edw. Ch. (N. Y.) 512. Since 
generally an alien could defend, but not enforce, his rights in land, it is probable 
that an alien vendee could not obtain specific performance. Cf. Williams v. 
Myers, 8 Nova Scotia 157; Hubbard v. Goodwin, 3 Leigh (Va.) 492. Butin 
the case of an express trust for an alien, the cestuz’s assignee, or the soverei 
could proceed against the trustee on the ground that an interest passed to the 
alien in spite of his personal incapacity to enforce it.. See Murray v. Heron, 7 
Grant Ch. (U. C.) 177; Sharp v. St. Sauveur, L. R. 7 Ch. 343. This theory 


363 | 
| 
i= 
ij 
| 
| 
q 
a 
| 


364 HARVARD LAW REVIEW. 


somewhat stretches the notion of a vendee’s equitable title, which is usually con- 
sidered synonymous with enforceability. But public policy, as illustrated in the 
analogous doctrine of transfer of title through corporations, acting de facto or 
ultra vires, favors the present result. 


BANKRUPTCY — PROVABLE CLAIMS— ANTICIPATORY BREACH OF CON- 
TRACT. —A promise was given to buy stock at a certain future date on the 
tender of the certificate by the holder. Before the time fixed, the promisor was 
adjudged a bankrupt and a trustee appointed. The certificates were tendered 
to the trustee. The promisee wished to be allowed to prove his claim. He/d, 
that his claim is provable, since by offering to file it he has elected to treat the 
contract as broken. Jn re Neff, 157 Fed. 57 (C. C. A., Sixth Circ.). 

For a discussion criticizing a similar decision reaching the opposite result, see 
20 Harv. L. REv. 66. 


BANKRUPTCY — RIGHTS AND DUTIES OF BANKRUPT — RIGHT TO EFFECT 
COMPOSITION BEFORE ADJUDICATION. — Upon reference of an involunt 
petition, the bankrupt corporation asked to be allowed to attempt a composi- 
tion with creditors before adjudication. Held (by the referee), that a com- 
position can be effected before adjudication. /# re Back Bay Automobile Co., 
19 Am. B. Rep. 33 (Dist. Ct., D. Mass., Nov. 1907). 

If the court may call meetings of creditors before adjudication, then certainly 
all conditions required for such a composition may be fulfilled. Section 55 ¢ of the 
Bankruptcy Act provides that a meeting may be called whenever one-fourth of 
those who have proved their claims shall so request. The referee interpreted 
this section as meaning that meetings of creditors may be called prior to adju- 
dication. Such an interpretation, however, seems directly in conflict with 
§ 55a, which expressly provides that the first meeting of creditors shall be 
held not less than ten days after adjudication. But even if the referee is wrong 
on this point, a composition before adjudication seems possible. In no step of 
the proceedings prescribed for a composition by § 12 of the present Act is an 
adjudication or a meeting of creditors expressly made essential. C/ BANK- 
AcT OF 1874, U. S. REv. StTat., § 5103@. Moreover, such a require- 
ment cannot be implied from the express conditions of compositions that the 
bankrupt be examined in open court and that a certain number of creditors 
whose claims have been allowed shall accept the composition in writing. Cf 
Ln re Fleisher, 151 Fed. 81; BANKRUPTCY ACT OF 1898, §§ 57 4, 577 


BOUNDARIES — EXTENSION OF CiITy BOUNDARIES INTO NAVIGABLE 
River. — The boundary of a city was the shore of a navigable river. A rail- 
road owning land on the river-front erected permanent piers resting on piles. 
By statute the title to such improvements vested in the riparian owners, and not 
in the state. He/d, that the city boundary is coincident with the boundary of 
the pier, and that the latter is taxable by the city as property within its limits. 
Western Ma. T. R. Co. v. Mayor, etc. of Baltimore, 68 Atl. 6 (Md.). 

It is well settled that, unless expressly authorized by statute, a city cannot tax 
land outside city limits. Gz/christ’s Appeal, 109 Pa. St. 600. Land acquired by 
natural accretion, however, would be within the city limits, since the boundary 
should change as the actual shore-line changes, where the shore is expressly made 
aboundary. Cf East Omaha Land Co. v. Jeffries, 40 Fed. 386, 392. Similarly, 
solid piers or wharves of filled-in earth or stone, the construction of which is per- 
mitted by statute, would be within the city’s jurisdiction, the actual shore-line 
being as much changed by them as by natural accretion. See 2 DILL., MUN. 
Corp., 748. But it is difficult to call a pier on piles, under which the water 
flows as before, a new shore. Hence the boundary seems unchanged in the 
present case. Cf Ft. Smith, etc., Co. v. Hawkins, 54 Ark. 509. It may be 
urged, however, that the result of denying the city apne —that if many 
such piers were built the city would be as effectually shut off from its water 
front as by solid piers — would clearly violate the intended effect of the limita- 
tion in the city charter. . 
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CARRIERS — TICKETS — INJUNCTION AGAINST TICKET-BROKERS. — The 
defendant ticket-brokers intended to buy and sell special reduced rate non- 
transferable tickets about to be issued by the plaintiff. Ae/d, that the 
threatened sale of such tickets may be enjoined. Bitterman v. Louisville 
& Nashville R. Co., 207 U. S. 205. 

The precise legal nature of railroad tickets is by no means settled. Some 
authorities regard them as contracts, some as the evidence of contracts, some 
as mere vouchers. But, under any view, the ticket is a means adopted by the 
carrier and passenger to aid in the execution of their contract; and in every 
case where the right to be carried is non-transferable, the passenger either 
expressly or impliedly contracts not to transfer the ticket. See D. L. & 
W. R. R. Co. v. Frank, 110 Fed. 689, 692. Accordingly the court rests its 
decision upon the familiar principle that any third person inducing a breach 
of contract by a promisor is liable in tort to the promisee. In the present 
case an injunction is the only adequate remedy because of the multiplicity of 
suits necessary to recover damages and the practical impossibility of detectin 
the great majority of the illegal transactions. Consequently, since the lega 
remedy is inadequate, equity will give relief. Although a new application of 
an established doctrine, the reasoning of the court seems irrefutable and 
the same result has frequently been reached upon different grounds. See 
Nashville, etc., Ry. v. McConnell, 82 Fed. 65. , 


ConFLICT OF LAWS —MAKING AND VALIDITY OF CONTRACTS — CON- 
TRACTS CONCERNING LAND. — The defendant contracted in Minnesota to sell 
land in Colorado to the plaintiff. The contract contained a clause that if the 
plaintiff should fail to pay at a specified time the contract should be voidable at 
the defendant’s option. This clause was valid according to Colorado law but 
invalid according to Minnesotalaw. On the plaintiff's failure to pay as required, 
the defendant notified him of his repudiation of the contract. edd, that the 
plaintiff may recover damages for failure to convey. Finnes v. Selover, etc., 
Co., 113 N. W. 883 (Minn.). 

It is undoubted law that interests in real estate can be acquired or lost only 
in accordance with the /ex loci rei site. Roberston v. Pickrell, 109 U. S. 608. 
But contracts to convey land are not necessarily governed by the same law. 
Thus a contract to convey, valid at the place where made, will be enforced at 
the place where the land is situated, although such contract would have been 
void if made in the latter state. Polson v. Stewart, 167 Mass. 211; see 10 
Harv. L. Rev. 523. And in general where the defendant has put himself 
under obligations with regard to land, either ex contractu or ex delicto, relief 
will be granted where such obligation arose, regardless of the law of the situs. 
Ex parte Pollard, Mont. & C. 239; see 20 HaRv. L. REv. 382. It follows 
from these cases that the validity of the contract depends upon the /ex doci 
contractus, and that relief will be granted in such state in spite of the law of 
the situs. To be sure, if the latter refuses to recognize an interest as being 
created in the ves, relief iw rem is impossible, but relief i Dersonam, as in the 
present case, should be granted. 


ConFLICT OF LAWS — MARRIAGE — JURISDICTION FOR NULLIFICATION. — 


A, an Englishwoman, was married in England to B, a Frenchman. This mar-- 


riage was declared void by the French court because B, who was not of full age 
a French law, had not obtained the parental consent. A then married C in 
ngland. C sought a decree of nullity on the ground that the first marriage 
was valid by the English law, and in spite of the French decree. Held, that 
he is entitled to the decree. Ogden v. Ogden, [1908] P. 46. ; 
For a discussion of this case in a lower court, see 20 Harv. L. REv. 412. 


CONFLICT OF LAWS— PERSONAL JURISDICTION— NOTICE TO PRODUCE 
CORPORATION BOOKS FROM A FOREIGN JURISDICTION. — Pursuant to a 
Statute, a foreign corporation doing business in Vermont was served in the 
state with a notice to produce before a local grand jury certain corporation 
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books which had been kept in Vermont but were at the main office of the com- 
pany in another state. /Ye/d, that for failure to produce the books the company 
is guilty of contempt. Consolidated Rendering Co. v. State of Vermont, 207 
U.S. 541. See NOTES, p. 354. ‘ 


CONSTITUTIONAL LAw—CLAsSs LEGISLATION — LEGISLATION AFFECTING 
CORPORATIONS EXCLUSIVELY. —A state statute provided that on notice a 
corporation might be compelled to produce its books before a grand jury. 
Held, that the statute is not invalid as making an arbitrary classification. 
Consolidated Rendering Co. v. Vermont, 207 U.S. 541. 

For a criticism of this view, see 20 Harv. L. REV. 634. _ 


ConTEMPT— ACTS AND CONDUCT CONSTITUTING CONTEMPT — PUBLICA- 
TION OF INACCURATE REPORT OF CouRT DECISION. — The respondent, a 
newspaper company, published an editorial in which it unintentionally misstated 
the conclusion reached by the Supreme Court of Rhode Island in a recent 
decision. He/d, that the respondent is guilty of contempt. Jn re Providence 
Journal Co., 68 Atl. 428 (R. I.). 

Statutes in some states make it a contempt to publish “ grossly inaccurate ” 
reports of judicial proceedings. It has been suggested that such a statute is 
merely declaratory of the common law. See /u re Chadwick, 109 Mich. 588. 
On the other hand, where a statute made such a report a contempt if published 
pending a suit, it has been held that, while the statute does not prevent punish- 
ment for any common law contempt, the publication of a “ grossly inaccurate ” 
account of a past trial is not such contempt. Cheadle v. State, 110 Ind. 301. 
Even if the respondent in the present case is guilty of a technical contempt, the 
propriety of the decision seems doubtful. The power to punish contempt is 
arbitrary, and eeominy sary should not be exercised on slight pretext, but only 
when it is necessary for the due administration of justice. See A/tty.-Gen. v. 
Circuit Court, 97 Wis. 1. In the present case it is difficult to see such a com- 
pelling necessity. Certainly in no prior case has a person been held in contempt 
roe because a has published an inaccurate report of judicial proceedings or 

ecisions. 


CORPORATIONS — DIRECTORS — DIRECTOR’S RIGHT TO SALARY WHEN 
QUALIFYING WITH SHARES HELD IN TRuUST.— Corporation A purchased 
stock in corporation B and transferred it to X, a director of A, who made a 
declaration of trust in favor of A. X was thereafter elected a director in B, 
which required each director to be a shareholder. It appeared on the records 
of A that the stock transfer was made to enable X to become a director in B 
‘*to represent the interests of this company.” He/d, that the A company can- 
not recover the salary received by X from the Bcompany. J re Dover Coalfield 
Extension, Ltd., [1908] 1 Ch. 65. 

This decision affirms the decision of the lower court commented on in 21 
Harv. L. REv. 217. 


CORPORATIONS — DISSOLUTION — CORPORATION DISSOLVED BY BANK- 
Ruptcy. — The plaintiff brought an action for libel against a publishing com- 
pany, which was adjudged a bankrupt before the suit came on for trial. He/d, 
that the bankruptcy does not dissolve the corporation or bar the plaintiff’s 
remedy. Natl Surety Co. v. Medlock, 58S. E. 1131 (Ga.). 

A libel is a “ wilful and malicious injury ” which is not released by the defend- 
ant’s bankruptcy. /cDonald v. Brown, 23 R. I. 5465 BANKRUPTCY ACT OF 
1898, § 17(2). But the abatement of any action by or against a corporation 
is a necessary consequence of its termination. Va?’ Bank v. Colby, 21 Wall. 
(U. S.) 609. There is, however, a surprising dearth of authority on the effect 
of bankruptcy on the existence of corporations. Mere insolvency clearly does 
not work a dissolution. Boston Glass Mfty. v. Langdon, 24 Pick. (Mass.).49; 
Ready v. Smith, t7o Mo. 163. Bankruptcy, however, according to one case, 
terminates the organization. State Savings Ass'n v. Kellogg, 52 Mo. 583. Cf. 
also Chamberlin v. Huguenot Mfg. Co., 118 Mass. 532. It may be argued that 
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it is an implied condition of incorporation that bankruptcy shall revoke the 
charter. But it is not likely that state legislatures would make the existence of 
corporations, their own creations, depend upon federal proceedings. As has 
been suggested, the bankruptcy laws are aimed not at the life of the debtor, 
but solely at his assets. See Holland v. Hayman, 60 Ga. 174. Possession 
of assets is not requisite to a corporation’s existence, hence the implication 
of dissolution is not based on necessity. There are, moreover, obvious advan- 
tages in the continuation of a corporation which is subject to liabilities. The 
decision of the present case, therefore, seems correct. 


DAMAGES — MEASURE OF DAMAGES — INTEREST UPON DEMURRAGE. — 
Held, that interest is not recoverable upon demurrage awarded to a vessel for 
the time she was laid up for repairs after an injury by collision. Zhe Sitka, 156 
Fed. 427 (Dist. Ct., W. D. N. Y.). 

When a vessel is detained for repairs after a collision the owner may recover 
full compensation in the nature of demurrage for the loss sustained by the de- 
tention. Zhe Potomac, 105 U. S. 630. The law as to interest upon such de- 
murrage is entirely unsettled. Of the few cases which give any consideration 
to the question the majority either allow it or leave it to the discretion of the 
jury. Zhe America, 11 Blatchf. (U.S.) 485. On general principles, when a 
tort has deprived the plaintiff of property, interest is due on the claim from 
the date when the defendant shouid ews reimbursed the plaintiff. Clark v. 
Miller, 54 N. Y. 528. Interest, therefore, is recoverable upon the cost of re- 

airs from the time the bill became = The Mahanoy, 127 Fed. 773. 

ut the date upon which the profits of a vessel would be receivable varies in 
every case and it is impossible to establish any general principle, as in the case 
of repairs. Although unscientific, it seems to work substantial justice to leave 
the question to the discretion of the jury with instructions to fully compensate 
the libellant for the detention. SPENCER, MARINE COLLISIONS, § 206. 


DAMAGES — MEASURE OF DAMAGES— RECOVERY FOR SUBSIDENCE OF 
Soi. DuE TO WITHDRAWAL OF SupPPoRT. — The plaintiffs sought com- 
pensation for damages to cotton mills resulting from subsidence caused by 
the past working of mines. e/d, that the depreciation in selling value due to 
fear of further subsidence cannot be taken into account in estimating damages. 
West Leigh Colliery Co. v. Tunnicliffe and Hampson, [1908] A. C. 27. 

It is well settled in England that the cause of action in cases of subsidence 
of the soil caused by working of mines is not the withdrawal of support, but 
the subsidence itself. See 13 Harv. L. Rev. 665. The proper measure of 
damages in such cases is the depreciation in the market value of the premises 
due to the wrongful act of the defendant. Hosking v. Phillips, 3 Exch. 168. 
Damage to be caused by possible future subsidence cannot be taken into 
account in assessing damages for past subsidence, but all damage caused by 
a single subsidence must be claimed in a single action. Darley Main Colliery 
Co. v. Mitchell, 11 App. Cas. 127. To allow for present diminution of selling 
value of an estate arising from fear of further subsidence is, however, not open 
to the objection that it allows present damages for a future cause of action. 
But the present decision may well be supported on the ground that such dam- 
age is only remotely, and not in a legal sense, caused by the subsidence and 
is in fact due to the removal of support, which, though it is a present cause, is 
not a wrongful act. Rust v. Victoria Graving Dock Co., 36 Ch. D. 113. 


DEDICATION — RESTRICTIONS ON DEDICATION — RESTRICTIONS IMPOSED 
BY DEDICATOR.— An owner dedicated land to the public for use as a street on 
the conditions that it should be graded, and that the abutting property owners 
should be free from assessment therefor or for other street improvements. 
The defendant municipality accepted it on behalf of the public subject to these 
conditions. It graded the street and assessed the abutting property owners 
for the cost. The plaintiff brought a writ of certioraré to test the validity of 
the assessment. He/d, that the assessment be set aside. Perth Amboy Trust 
Co. v. Perth Amboy, 68 Atl. 84 (N. J., Sup. Ct.). See NoTEs, p. 356. . 
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EASEMENTS — EXTINGUISHMENT — UNITY OF PossEssion. — After the 
tenant for years in possession of the dominant estate had brought suit for an 
obstruction of the easement of light, the owner of that estate conveyed his 
reversion in fee to the owner of the servient. The term had not yet expired. 
Held, that the tenant can recover, as — of possession is necessary to ex- 
tinguish the easement. Richardson v. Graham, [1908] 1 K. B. 39. See 
NOTES, p. 359. 


EMINENT DOMAIN — COMPENSATION — SET-OFF OF BENEFITS CONFERRED 
ON LAND REMAINING TO OWNER. —C. 16 of the Greater New York charter 
provided that the dock commissioner might by eminent domain acquire land 
necessary for the improvement of the water-front, and § 822 provided that 
where part only of a single tract is taken the compensation to the owner should 
be the difference between the value of the entire tract and the value of the 
premises in the condition in which they will be after the part is taken. Hedd, 
that § 822 violates the constitutional provision that private property shall not 
be taken for apn use without just compensation. Matter of City of New 
York, 190 N. Y. 350. ; 

There is a settled conflict of authority as to whether benefits to the remain- 
ing land may be set off against the value of the part taken. See Bauman v. 
Ross, 167 U. S. §48; 12 Harv. L. REv. 505. It has heretofore been generally 
supposed that New York allowed such a set-off. See Bauman v. Ross, supra; 
Rexford v. Knight, 15 Barb. (N. Y.) 627. The principal case settles the law 
in New York and clearly holds that an award shall in no case be made for less 
than the value of the property actually taken by condemnation. It is to be 
noted, however, that this case does not overrule the class of cases in which 
it has been held that a tax or an assessment for local improvement may be set 
og rn an award for property condemned. Genet v. City of Brooklyn, 99 

. Y. 296. 


EQuITY — JURISDICTION — JURISDICTION BY CONSENT OR ESTOPPEL. — 
The defendant received $3000 under an arrangement by which he was to pay 
$1200 to the plaintiff, who brought an action of assumpsit for his share. By agree- 
ment the cause was transferred to the chancery side of the docket. The 
defendant thereupon demurred on the ground that the plaintiff had an adequate 
remedy at law. edd, that equity may take jurisdiction of the cause and that 
the defendant is estopped from questioning its jurisdiction. Darst v. Kirk, 82 
N. E. 862 (Ill.). 

Consent or estoppel cannot ordinarily extend a court’s etemerg Klingelhoefer 
v. Smith, 171 Mo. 455. The jurisdiction of equity, although not so exactly 
defined as that of courts of law, is restricted, in general, to cases where there 
_ is no adequate legal remedy. Bushnell v. Avery, 121 Mass. 148; but see 
Mellen v. Moline Works, 131 U. S. 352. Both at law and in equity, however, 
a party may waive his right to object to the court’s lack of authority over his 
person by mere failure to exercise it. Burnley v. Cook, 13 Tex. 586. This de- 
cision goes further in permitting the parties to extend equity’s jurisdiction to a 
suit in which there is an ample remedy at law. Consent to the jurisdiction, 
however, is stronger than a waiver by failure to object, since allowing the agree- 
ment to be recalled is in itself inequitable. The present case is not alone in 
allowing equity to proceed after such a waiver or estoppel. Champion v. Grand 
Rapids, etc., Ry., 145 Mich. 676; Mertens v. Roche, 39 N. Y. App. Div. 398. 
But in cases of this type equity is not bound to take jurisdiction, and does so at 
the court’s discretion. Hoagland v. Supreme Council, 70 N. J. Eq. 607. The 
adoption of this principle 3 extending jurisdiction by consent illustrates the 
tendency to merge the two systems of law and equity. 


FRANCHISES — POWER TO REVOKE INDIRECTLY BY GRANTING COMPET- 
ING FRANCHISE. — The defendant, under a permit from the proper authorities, 
built a ae bridge which diverted the travel from an ancient ferry owned 
by the plaintiff. AHeéd, that an injunction will not issue. Dédden v. Skirrow, 
[1908] 1 Ch. 41. a 
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The right to maintain a ferry can be acquired only by grant from the sover- 
eign or by prescription, and such a right is ordinarily to be construed with great 
strictness against the claimant. Charles River Bridge v. Warren Bridge, tt Pet. 
(U. S.) 420. Formerly ferry franchises, however acquired, were held to be ex- 
clusive in their nature. See Huzzey v. Field,2 C. M. & R. 432, 440. Still the 
franchise did not include all modes of transportation, for the ferry owner himself 
could not establish a bridge. See Payne v. Partridge, 1 Salk. 12. Hence it is 
doubtful if even under the early law a ferry franchise would have been infringed 
by the grant of a bridge franchise. The later authorities, however, so modify 
the law that unless the franchise is expressly made exclusive, the sovereign does 
not lose his right to grant a competing ferry. Guen v. /uvy, 45 Fla. 338; Power 
v. Athens, 99 N. Y. 592. Moreover, a bridge franchise is not infringed by the 
grant of a ferry privilege. Parrott v. City of Lawrence, 2 Dill. (U.S. C. C.) 
332. No reasonable ground appears for distinguishing that case from one 
where the ferry is first acquired. The present case, therefore, seems correct on 
principle, and it is supported by the reasoning of a previous English decision. 
See Hopkins v. Railway, 2 Q. B. D. 224. 


GENERAL AVERAGE — NATURE, CAUSE, AND MANNER OF SACRIFICE — EF- 
FECT OF INHERENT VICE OF CARGO UPON THE RIGHT TO CONTRIBUTION. — 
Y & Co. shipped coal upon G & Co.’s vessel. The cargo ignited by sponta- 
neous combustion, whereupon water was poured into the hold, damaging the 
unburned coal. In respect to this damage, Y & Co. claimed a general average 
contribution from G & Co. Held, that, in the absence of negligence on their 
part, Y & Co. are entitled to contribution. Gvreenshields, Cowie & Co. v. Stephens 
&» Sons, [1908] 1 K. B. 51. = 

Apparently no case decides the shipper’s right to contribution in general 
average where the condition of his goods produced the danger and he was 
guilty of no negligence. See CARVER, CARRIAGE BY SEA, 4 ed., 443. For- 
merly, where a sacrifice was necessitated by the negligence of one party toa 
maritime venture, he could not claim contribution from the other interests. 
Schloss v. Heriot, 14 C. B. (N. 8.) 59; Snow v. Perkins, 39 Fed. 334. It is 
only equitable that he who caused the damage should bear the burden. See 
Strang v. Scott, 14 App. Cas. 601, 608; Pacific Mail S. S. Co. v. N. Y. H. & 
R. Min. Co., 74 Fed. 564, 567. Nevertheless, recent English decisions allow 
contribution to a party free from cross-liability, whether negligent or not. 4/7/- 
burn & Co. v. Jamaica, etc., Co., [1900] 2 Q. B. 540. By this test the shipper 
loses contribution because of defects in his goods only where the “inherent 
vice” is actionable. Another exception to the general right of contribution 
occurs where a deck cargo is jettisoned, such cargo being held a menace to the 
common interests of the venture. In the absence of special custom, the inno- 
cent owner thereof cannot claim contribution from co-shippers ignorant of the 
deck shipment. See Strang v. Scott, supra. A similar rule might well be 
applied to below-deck shipments of goods inherently dangerous, but an ordinary 
commodity like coal can hardly be so considered. 


ILLEGAL CONTRACTS — CONTRACTS AGAINST PUBLIC POLICY — PROMISE 
TO MARRY AFTER DEATH OF EXISTING WiFE.— The plaintiff, knowing 
that the defendant had a wife living, agreed to marry the defendant when his 
wife died. He/d, that the contract is void as against public policy. Spzers v. 
Hunt, 24 T. L. R. 183 (Eng., K. B. Div., Dec. 12, 1907). 

This decision follows the American authorities. For a discussion of a 
recent English case reaching an opposite result, see 21 Harv. L. Rev. 58. 
The court distinguishes the present case on the ground that here the motive 
for the promise was illegal. 


INFANTS — UNBORN CHILDREN— WHEN CHILD EN VENTRE SA MERE 
CONSIDERED Born. — Legacies were left “ to each of my great-nieces born pre- 
viously to the date of this my will.” Five months later a great-niece was born, 
and five months thereafter the testator died. He/d, that the child was entitled 
toalegacy. Jn re Salaman,[1908]1 Ch. 4. See NOTES, p. 360. 


24 


369 


' 
‘ 
ij 
ij 
| 
{ 
q 
. 
# 
| 
| 
if 
| 
q 
ff 
q 
= 
q 
‘ 
i 


370 HARVARD LAW REVIEW. 


INSURANCE — ACCIDENT INSURANCE — REQUIREMENT OF IMMEDIATE 
NOTICE OF ACCIDENT IN EMPLOYER’S LIABILITY INSURANCE. — An em- 
ployers’ liability insurance policy required the insured to give immediate notice 
of an accident. A rule was posted in the office of the insured’s stable-foreman 
requiring drivers to report all accidents immediately. The foreman, learning 
of an accident caused by one of the drivers, failed to report it. The insured’s 
general manager gave immediate notice to the insurer when he learned of the 
accident one month later. Ae/d, that the insured cannot recover because of 
failure to give immediate notice. Woolverton v. Fidelity & Casualty Co., 
190 N. Y. 41. 

Failure to satisfy a requirement of immediate notice in an accident insur- 
ance contract is a bar to recovery. 7Zravedlers’ Ins. Co. v. Myers, 62 Oh. St. 
529. Such a requirement, of course, cannot be taken literally. It is satisfied 

y notice given with due diligence under all the circumstances and without 
unnecessary delay. Ward v. Maryland Casualty Co., 71 N. H. 262. The 
‘insurer’s duty in the present case is to exonerate the insured, and it is entitled 
to every facility for effecting an equitable settlement with the injured party. 
Since an immediate investigation of the facts is essential to an accurate determi- 
nation of the existence and extent of liability, it is just to interpret the require- 
mént as imposing upon the employer the duty not only of reporting accidents 
which have come to his personal attention, but of immediately discovering and 
reporting all accidents. Since this duty, by its nature, must be partially per- 
formed by agents, and the principal is responsible for the negligent performance 
of a delegated duty, the failure of the foreman to use due diligence in reporting 
the accident may be imputed to the insured, and the requirement of immediate 
notice is not satisfied. Morthwestern, etc., Co. v. Maryland Casualty Co., 86 
Minn. 467; contra, Mandell v. Fidelity & Casualty Co., 170 Mass. 173. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — NATIONAL ARBI- 
TRATION Act. — The Act of Congress of June 1, 1898, c. 370, § 10, 30 Stat. at 
L. 424, provided that any common carrier engaged in interstate commerce or 
any agent thereof who “ shall threaten any employee with loss of employment or 
shall unjustly discriminate against any employee because of his membership ” 
in a labor organization, “is hereby declared to be guilty of a misdemeanor.” 
Held, that the statute is unconstitutional. Adair v. United States, U.S. Sup. 
Ct., Jan. 12, 1908. 

The decision is primarily based on the ground that the statute, in interfering 
with freedom of contract, is an unwarranted invasion of the right to personal 
liberty and property guaranteed by the Fifth Amendment. The court further 
holds that the Act is not a regulation of commerce within the meaning of the 
Constitution, and distinguishes it from the Safety Appliance and Employers’ 
Liability Acts. Cf Johnson v. Railroad, 196 U. S. 1; Employers’ Liability 
Cases, 207 U. S. 463. One dissenting justice declares that the purpose of the 
Act was to promote the freedom and safety of commerce by prevention of 
strikes, and was therefore within the power of Congress. The other is of 
opinion that such a limited interference with freedom of contract, when sup- 
ported by public policy, is not prohibited by the Fifth Amendment. For a 
criticism of the Act as a regulation of commerce, see 20 HARV. L. REV. 499. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
‘RULE OF ULTIMATE DESTINATION. — One A, wishing to go from X, in Arkan- 
sas, to Z, in Texas, tried to purchase a ticket from X to Y, in Arkansas, and 
‘then to purchase another ticket from Y to Z. He/d, that his attempt to pur- 
chase a ticket to Y is a matter of intrastate commerce to which state rate regu- 
lations apply. Kansas, etc., Ry. Co. v. Brooks, 105 S. W. 93 (Ark.). 

It is well settled that a common carrier, although only carrying goods intra- 
state, is engaged in interstate commerce if such goods are im fransitu to 
another state. Zhe Daniel Ball, 1o Wall. (U. S.) 557. By the better view 
the ultimate destination intended by the shipper is the test of its being an 
intrastate or interstate shipment. Houston, etc., Co. v. /ns. Co., 89 Tex. 1; see 
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20 Harv. L. Rev. 652. If the goods have been shipped dona fide to a con- 
signee in another state, and are then re-shipped by the consignee to another 
point within the state, such re-shipment is not a continuation of the interstate 
shipment. Gulf, etc., Ry. Co. v. Texas, 204 U.S. 403. But where the intra- 
state shipment is a mere subterfuge to benefit ro tanto by the reduced rates 
required by the state, the shipment is interstate. State v. Gulf, etc., Ry. Co., 44 
S. W. 542 (Tex.). There seems no reason why the rule in regard to freight 
should not be equally applicable to passenger traffic. In the present case, since 
A’s ultimate destination was undoubtedly without the state and his attempt to 
purchase a ticket to Y a mere pretext to secure the reduced fare, he should be 
considered an interstate passenger. 


LIMITATION OF ACTIONS — OPERATION AND EFFECT OF BAR BY LIMITA- 
TION — EFFECT ON CO-TENANT UNDER DiSaBILity. — An elevated railroad 
ran for the period of the statute of limitations in front of land owned by five 
tenants in common, one of whom was under a disability. On suit by their 
grantee the railroad claimed a right by prescription. eld, that the plaintiff 
can recover only one-fifth of the total injury caused by the defendant. Zaggart 
v. Manhattan Ry., 38 N. Y. L. J. 1222 (N. Y., Sup. Ct., Dec. 1907). 

The ordinary easement subjects the servient tenement to the dominant in 
such a way that it must necessarily exist against all those seised. Therefore 
one tenant in common cannot grant or reserve an easement valid against the 
others, since they have done nothing to subject their interests to a new burden. 
Marshall v. Trumbull, 28 Conn. 183; see Clark v. Parker, 106 Mass. 554. 
Similarly no easement should ordinarily be acquired upon the termination of 
the statutory period of limitations, if one co-tenant is under a disability. See 
Watkins v. Peck, 13 N. H. 360, 376. Inthe case of adverse possession, how- 
ever, since the substitution of the possessor for the tenants not under disabili- 
ties cannot affect the interest in the whole land, of the tenant under a disability, 
the claims of the former should be barred. See Bryan v. Hinman, § Day (Conn.) 
211; to Harv. L. Rev. 384. The plaintiff’s claim in the present case is for 
damages only; for the defendant’s right of eminent domain makes it impossible 
to prevent the ultimate acquisition of the easement. Such a claim is clearly 
severable and is properly barred as to four-fifths, since the fifth interest derived 
from the co-tenant who was under a disability is not prejudiced thereby. 


MANDAMUS — ACTS SUBJECT TO MANDAMUS — STATE’S ATTORNEY ComM- 
PELLED TO BRING QuO WARRANTO. — An Illinois statute provided “that the 
state’s attorney, either of his own motion or at the instance of a private individual, 
may petition the court for leave to file an information in the nature of a guo 
warranto’’ against any one who should usurp any public office or any office in 
a corporation. The relator presented to the state’s attorney a petition for an 
information in the nature of a guo warranto against one Brand, and filed affi- 
davits making out a frimd facte case that Brand was unlawfully usurping an 
office in a private corporation of which the relator was a director. The state’s 
attorney refused to sign and file the petition. He/d, that mandamus lies to 
compel him todo so. People ex rel. Raster v. Healy, 82 N. E. 599 (Ill.). 

It is a fundamental rule that mandamus will not fie to compel the perform- 
ance of duties resting in the discretion of the officer charged therewith. People 
v. Dental Examiners, tto Ill. 180. It has been held in several jurisdictions, 
however, that the courts will interfere by #andamus in cases where an official 
has abused his discretion. State v. St. Louis Public Schools, 134 Mo. 2096. 
Generally, under statutes similar to that of Illinois, the courts will not compel 
a P gg. attorney to bring guo warranto proceedings to oust a public 
officer. People v. Atty.-Gen., 22 Barb. (N. Y.) 114. The present decision 
properly distinguishes between the discretion that may be exercised by the 
State’s attorney in such cases and that which may be used when the writ is 
directed against an officer of a private corporation. In the former case public 
policy requires substantial discretion to prevent unnecessary interference with 
public officials. In the latter case, since action by the state’s attorney in no 
way affects the interest of the public, it is an abuse of his discretion if he refuses 
to proceed when a primd facie case is presented to him. 
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MUNICIPAL CORPORATIONS — LEGISLATIVE CONTROL— PROVISION FOR 
ENACTMENT OF ORDINANCES.—A city charter provided that all ordinances 
must be read three times to the board of aldermen before final passage. An 
ordinance was twice read before the board as constituted, but the final reading 
took place before a board organized after election, one half of its members 
being newly elected. He/d, that the ordinance is invalid. Paterson, etc., R. R. 
Co. v. Mayor, etc., of Paterson, 68 Atl. 76 (N. J.). 

Statutes very generally provide that an ordinance shall be read three times 
before final enactment. By the better opinion such restriction in the city charter 
is mandatory, not directory, and unless it is waived in some manner provided 
by the charter, an ordinance passed without the required readings is invalid. 
Swindell v. State, 143 Ind. 153. The cases opposed consider the requirement 
a parliamentary rule open to modification or waiver by the council. Aurora 
Water Co. v. City of Aurora, 129 Mo. 540. The legislative intent inferable 
from this requirement is obviously that the readings shall take place before a 
council with membership unchanged.bya general election. Analogy to other 
legislative bodies and the apparent purpose to prevent omneideiet legislation 
lead to this conclusion. It is true that for certain administrative purposes and 
in its general business the demand is clearly for a continuity of action unbroken 
by election and change of membership. Booth v. Bayonne, 56 N. J. L. 268. 
But for strictly legislative purposes the continuity of such a body is broken by 
a general election. Thus, the yee decision seems sound on principle, 
though the other authorities found on this point give the opposite construction 
to the requirement. Smith v. Columbus, etc., Ry. 8 Oh. N. P.1; McGraw v. 
Whitson, 69 Ia. 348. 


PoLICcE POWER — REGULATION OF PROPERTY AND USE THEREOF — 
SLEEPING-CAR BERTHS. —A statute provided that the upper berth when 
unoccupied should be closed if the occupant of the lower berth so requested. 
Held, that the statute is unconstitutional. State v. Redmon, 114 N. W. 137 

Wis.). 

: Unless a valid exercise of the police power, the statute in question seems an 
unconstitutional regulation of the use of property. The legislature is ordinarily 
the proper judge of the necessity for health or other police regulation, and only 
when there exists no possible justification for a legislative act can the courts 
declare it unconstitutional. People v. Smith, 108 Mich. 527. But a statute 
showing on its face that it has no reasonable connection with the permissible 
objects of Hy he under the police power is unconstitutional, although pur- 
porting to be based on that power. Acts which it is sought to justify thereunder 
must be beneficial to the public generally, and the means must be reasonably 
necessary for the accomplishment of the purpose. Lawton v. Steele, 152 U.S. 
133. A statute allowing only one berth in a section might well be upheld, but 
the protection of the health of the community is clearly not the purpose of legis- 
lation affording the lower berth better ventilation only upon the double contin- 
gency of the upper berth being unsold and the occupant of the lower requesting 
that it be closed. Cf Chicago v. Netcher, 183 Ill. 104. 


SPECIFIC PERFORMANCE — DEFENSES — PENDING ACTION OF EJECT- 
MENT. — A agreed to sell land to B, and B paid part of the purchase price. 
Before conveyance C brought ejectment against A. Then B filed a bill for 
specific performance. The court below decreed that A, if successful in the 
ejectment suit, should convey the land to B on payment of the balance of the 
purchase price within twenty days after termination of that suit. edd, that 
the decree is improper. Rosenberg v. Haggerty, 189 N. Y. 481. 

The discretionary power of a court to grant or refuse specific performance 
of a contract must be exercised not arbitrarily or capriciously, but rea- 
sonably with a view to justice under the circumstances of the particular case. 
Quinn v. Roath, 37 Conn. 16. Since the court assumes that time is not of the 
essence of this contract, if a bill were brought after the termination of the 
ejectment suit, the court might grant specific performance, though several 
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ears had elapsed. Gunton v. Carroll, 1o1 U.S. 426. Such a decree would 
S justifiable because the court would have before it all the facts which might 
render performance equitable or inequitable. In the present case, however, the 
court by its decree has bound both parties to carry out the contract at some 
indefinite future time. See LANGDELL, BRIEF SuR. EQ. JURISD., 46. Pend- 
ing that time circumstances may intervene which would render performance an 
injustice to one or to both parties. See Gotthelf v. Stranahan, 138 N. Y. 345. 
From the nature of the case the court could not have these circumstances in 
mind. Consequently the principal case seems right in holding that the court 
cannot “suspend” a decree of specific performance over the parties. 


TAXATION — PROPERTY SUBJECT TO TAXATION — PROCEEDS OF FED- 
ERAL SALARY. — The defendant taxed the plaintiff's bank deposit, which con- 
sisted only of money received by the plaintiff as his salary as an officer in the 
United States Navy. edd, that the tax is constitutional. Dyer v. City of 
Melrose, 83 N. E. 6 (Mass.). 

A state cannot impose an income tax on the interest on federal bonds. 
Weston v. Charleston, 2 Pet. (U. S.) 449. But it can tax as personal property 
checks drawn on a sub-treasury for the payment of interest on the same bonds. 
Savings Society v. San Francisco, 200 U. S. 310. It cannot tax land owned b 
the federal government, though not used for any public purpose. Van Broc 
lin v. Tennessee, 117 U.S. 151. But as soon as an individual has taken the 
necessary steps to acquire the land, he may be taxed thereon, though, until the 
patent is issued, the legal title remains in the United States. Watherspoon v. 
Duncan, 4 Wall. (U. S.) 210. The test given is whether the state taxation 
impairs the efficiency of a federal agency in performing its functions. See 
Railroad Co. v. Penniston, 18 Wall. (U.S.) 5. Applying this test, the decision 
in the present case seems correct. The state could not, it is true, have taxed 
the salary of the plaintiff as income. Doddbins v. Commissioners of Erie County, 
16 Pet. (U. S.) 435. But a tax on the money after it has been paid to him in 
no sense lessens the remuneration of a federal agent. The money has lost all 
federal nature, and has become indistinguishable from any ober personal 
property taxable by the state. 


TAXATION — PROPERTY SUBJECT TO TAXATION—STATE TAX ON PRO- 
CEEDS OF SALE OF Imports. —A foreign corporation was engaged in New 
York in the business of importing and selling goods in the original package. 
The proceeds of the sales, when in the form of cash, were temporarily deposited 
in New York banks, and when in the form of bills were held in New York for 
collection. The balance of the proceeds, after paying the customs duties on 
imports and other business expenses, were immediately remitted abroad. A 
tax was levied by the state on the cash on hand and in bank and on bills re- 
ceivable, as capital employed by the corporation in business within the state. 
Held, that the tax was not invalid as a regulation of foreign commerce. People 
v. Wells, U. S. Sup. Ct., Jan. 6, 1908. See Notes, p. 353. 


TRADE-MARKS AND TRADE-NAMES— PROTECTION APART FROM STAT- 
UTE — SITUS OF PROPERTY RIGHT. — The plaintiffs had manufactured a liqueur 
which they sold under the trade-name “ Chartreuse.” This product was made 
in France, but was sold extensively in this country. The French government 
confiscated the property, and this trade-name was transferred to the defend- 
ant. The plaintiffs removed to another country and, continuing the sale of their 
goods ‘in this country, marked as before, sought to restrain the defendants from 
selling their product in this country under the same name. Ae/d, that the 
defendant be enjoined. Baglin v. Cusenier Co., 156 Fed. 1016 (Circe. Ct., N. D. 
N. Y.). See NOTES, p. 361. 
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BOOKS AND PERIODICALS. 
I. LEADING LEGAL ARTICLES. 


THE EFFECT OF PRESUMPTION OF DEATH UPON MARKETABILITY OF TITLE 
To REAL EstaTE. — It is an elementary rule of equity that an unwilling pur- 
chaser will not be forced to take a doubtful title. He cannot, however, demand 
a title sree free from suspicion, for in the nature of things a mathemati- 
cally certain title is an impossibility.1| The test is not whether the title is free 
from all doubt, but whether it is free from reasonable doubt. 

An interesting phase of this subject is presented in cases where the state of 
the title depends on the death intestate and without issue of a person who has 
been absent and unheard of for a long time. In a recent article Mr. W. F. 
Meier has collected the authorities on this point.2_ Zhe Effect of Presumption 
of Death upon Marketability of Title to Real Estate, 19 Green Bag 713 (De- 
cember, 1907). From a review of the cases the author reaches the following 
conclusions : (1) “‘ Mere absence from home without tidings . . . is not sufficient 
to render marketable the title to property in which the absent one, or his lawful 
issue, may have an interest. (2) Absence for a long period of years .. . 
coupled with corroborative evidence pointing to a strong probability of actual 
death, will remove the cloud sufficiently to allow the enforcement of specific 
performance. (3) The disappearance and absence of a person, unmarried, 
under such circumstances as to warrant a finding for specific performance, 
will also raise a presumption of death without marriage and without lawful 
issue.” 

The results reached by Mr. Meier seem sound. But when we accept them we 
are necessarily led to the further conclusion that the presumption of death as 
such has absolutely no effect on the marketability of title. As Mr. Meier says, 
‘“‘ when a person has been absent from his home or residence, and has not been 
heard from by his friends and relatives for seven years, there arises a presump- 
tion of death.” This presumption is rebuttable, but if no evidence is given for 
that purpose it must be sustained by the court or jury. If, then, * mere 
absence ” for seven years when no evidence is offered to rebut the presumption 
of death is not enough to warrant the court in forcing title on a purchaser, it 
cannot be said that the presumption, as such, is given any effect. This fact is 
made still clearer when we require the absence, though long enough to raise the 
presumption of death, to be “ coupled with corroborative evidence pointing to 
a strong probability of actual death.” 

Furthermore, in most of the cases of this kind in which the marketability of 
title comes in question the court must feel sure to a moral certainty, not only 
that the absent party is dead, but also that he has not made a will or married 
and left issue. If he was unmarried when last heard of, the legal presumption, 
corresponding to the presumption of death, is that he died without legal issue.* 
Few of the cases expressly consider how either of the difficulties suggested 
should be met when they arise in the present connection. But it will be noted 
that in practically all the cases in which specific performance is decreed against 
the vendee, there are circumstances that tend strongly to show that the absentee 
died within a short time after his disappearance, and therefore the possibility of 
his having married and left issue is very remote. Similarly, the fact that no one 
has appeared claiming under a will of the decedent although many years have 
elapsed since he disappeared, coupled with the further fact that he probably 


1 See Lyddall v. Weston, 2 Atk. 19. 

2 See also Maupin, Marketable Title, 2 ed., 746 n. 

8 Biegler v. Supreme Council, 57 Mo. App. 419. 

4 Shown v. McMackin, 9 Lea (Tenn ) 601. 

6 a . Purton, 125 N. Y.610; Ferry v. Sampson, 112 N. Y. 415; Bowditch 
v. Jordan, 131 321. 
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died a short time after he was last heard of, is sufficient to convince the courts of 
intestacy. The result, then, seems to be that the courts in fact give no weight 
to either of the presumptions as such, but apply the general rule that the title 
must be free from reasonable doubt, and to this end they require that the cir- 
cumstances be such as to show beyond a reasonable doubt that the absentee has 
died intestate and without legal issue. 


TITLE BY DEVOLUTION OF PossEssorY RIGHTS. — That much of the learn- 
ing concerning the history and development of our laws of property and much 
of the speculation upon the nature of title and possession are not only of interest 
to the antiquarian and the philosopher but are of practical value to the modern 
lawyer, is well illustrated bya recent article. 7Z2t/e by Devolution of Possessorg 
Rights, Anon.,17 Madras L. J. 297 (August, 1907). The article is a review 
of the principles involved in a recent Indian decision! in which it was held — 
apparently for the first time — that the heir of a disseisor cannot recover posses- 
sion from a trespasser who enters upon the land after the death of the ances- 
tor and before the entry of the heir. This decision the author believes to be 
erroneous and contrary to the fundamental principles of English law. “ Posses- 
sion,” he says, “is protected not merely as 4 fact, . . . or as an imperfect title 
in the course of ripening into ownership by the operation of the law of pre- 
scription, but as a substantive right or interest by itself.” The ancestor in the 
present case, therefore, acquired a substantive right in the land which gave to 
his heir, without any possession of his own, a right good against all the world 
except the true owner. 

In this conclusion the learned author seems eminently sound. The protec- 
tion afforded the possession of a disseisor, even against the true owner, was 
fundamental in our law and forms a large chapter in its history.2_ This protec- 
tion applied both to land and to chattels,? and we can find traces of it in the doc- 
trines of discontinuance and descent cast. A possession that was so protected 
was not merely a physical fact but a recognized legal right. This point was 
still more noticeable in dealings between third persons and the disseisor; for 
the latter had a right transferable, devisable, giving dower and curtesy, and 
subject to execution and escheat.6 Furthermore, his title was good against all but 
the disseisee, and when that one outstanding right became extinguished abso- 
lute ownership resulted. Hence the common law doctrine was a doctrine of 
relative ownership. If A, B, and C successively take X’s land, C may be said 
to be the owner, subject only to the outstanding rights of A, B, and X._ When 
those outstanding rights are extinguished, C becomes the absolute owner. 

Modern cases accord with this conception of possession and title. The 
adverse possessor can maintain ejectment against all but the disseisee or 
any one claiming under him. One who has adverse possession for ten years 
acquires such an interest that when the sovereign takes the land by eminent 
domain, his executors may require the land to be valued with a view to com- 
pensation.” It may be urged that in these cases the law gives a remedy in the 
nature of a tort action for interference with possession and not a proprietary 
remedy. As the author points out, if this were true, the heritable or devisable 
character of a possessory right, as shown in history, would be an illusion. For 
if the heir has entered into possession, all redress can be secured on the strength 
of that possession and no question of the heritable character of such right 
would ever arise. Has the common law changed today? The American 
cases which hold that the statute of limitations will not run against successive 


Shi Gopal v. Ayesha Begam, [1906] I. L. R. 29 All 52. 
ollock and Maitland, History of English Law, B. II, c. IV. 
3 Harv. L. REv. ae 
4 L. Quar. Rev. 2 
2 L. Quar. Rev. 481, 488. 
Asher v. Whitlock, L. R. 1 Q. B. 1. 
Perry v. Clissold, [1907] A. C. 73. See 20 Harv. L. REv. 563. 
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adverse holders unless there is privity by sale, descent, or devise! would seem 
to rest more soundly upon the heritable and devisable character of the posses- 
sory right than upon a continuity of the mere fact of possession by privity of 
transfer or devolution, for unless in such a transaction there is an exchange 
of rights as well as a | pyowen exchange, the privity would seem immaterial. 


Moreover, in the case of a mere holding, the personal relation of the holder to 
the ves is certainly not heritable.? 


Law, THE MERITS AND DEMERITS OF THE. George C. Holt. 5 The 

42 

BOARD OF Seer COMMISSIONERS FOR CANADA, THE WorK AND POWERS OF 

_ THE. Robert C. Smith. 20 Green Bag 30. 

CANADIAN CONSTITUTION, THE. John S. Ewart. Maintaining that Canada though 

' in form a colony is in fact independent. 8 Colum. L. Rev. 27. 

Civit SERVICE LEGISLATION, CONSTITUTIONALITY OF. Harold Harper. 22 Pol. 
Sci. Quar. 630. 

CoMMERCE, THE DEVELOPMENT OF THE FEDERAL POWER TO REGULATE. PaAi- 
lander C. Knox. Contending that Congress cannot prohibit, for reasons uncon- 
nected me interstate commerce, the shipment of articles lawfully produced. 17 
Vale L. 

Comuon Law, STUDIES IN THE. III. PossEssion. A. Jnuglis Clark. Sum- 
marizing the elements of possession particularly with reference to criminal law. 
5 Comm. L. Rev. 12. 

CONSTITUTION, THE ELASTICITY OF THE. Ernest Bruncken. Contending that the 
Constitution should be interpreted according to modern beliefs. 20 Green Bag 18. 

CONSTITUTIONAL ASPECT OF THE SENATORIAL DEBATE UPON THE RATE BILL, THE. 
James Wallace Bryan. A brief historical survey of railroad rate legislation and 
discussion in detail of the Hepburn-Dolliver Bill. 41 Am. L. Rev. 801. 

if CORPORATIONS AND THE COMMERCE CLAUSE (Continued). Smzth W. Bennett. 

q Discussing the power of Congress to prevent state incorporation of interstate 
carriers. 35 Nat. Corp. Rep. 588. 

CorPORATE DIRECTOR, THE LIABILITY OF THE INACTIVE. JZ. A. Cushing. Main- 
taining that the standard of care imposed upon such directors does not sufficiently 
protect the investing public. 8 Colum. L. Rev. 18. See 19 Harv. L. REV. 613. 

DAMAGES IN THE PUBLICIZATION OF TURNPIKES. Axon. Discussing the proper 
method of valuation. 12 The Forum 67. 

DvuE Process oF LAW, CONCERNING UNCERTAINTY AND. Theodore Schroeder. Con- 
tending that we now enforce criminal statutes so uncertain in terms that the courts 
are forced to exercise legislative powers. 66 Cent. L. J. 2. 

’ EXECUTIVE AND LEGISLATIVE POWERS, VALIDITY OF STATUTES CONFERRING, ON 

ti Courts AND JupcEs. W. W. Thornton. Digesting the cases. 66 Cent. L. J. 

| 24. See 21 Harv. L. REv. 138. 

FEDERAL AND STATE CONSTITUTIONAL Domains. ¥. Z. Stow. Showing why the 

case of McCulloch v. Maryland does not apply in Australia. 5 Comm. L. Rev. 3. 

) See 20 FIARV. L. REV. 494. 

INSTRUMENTS, ALTERATION IN. S. Vaidyanatha Iyer. 6Cal. L.J.21n. See 7 Harv. 

L. REV. 1; 18 105, 165, 

I JupGE-MADE Law. Anon. Contesting the suggestion of Mr. Hornblower, 7 Colum. 

| L. Rev. 453, that it is better not to codify the law. 35 Nat. Corp. Rep. 613. 

| PRESUMPTION OF DEATH UPON MARKETABILITY OF TITLE TO REAL EstTaTE, THE 

| Errect or. W. F. Meier. 19 Green Bag 713. See supra. 

| PuBLIC PURPOSES FOR WHICH TAXATION IS JUSTIFIABLE. Frederick N. Judson. 

} 


Showing the development and modern extension of the idea of what constitutes a 
public purpose. 17 Yale L. J. 162. See 21 Harv. L. REv. 276. 

RAILROAD VALUATION. William Z. Ripley. Discussing the methods of valuation in 
the light of modern legislation. 22 Pol. Sci. Quar. 577. 

RomMaAN Law AND MOHAMMEDAN JURISPRUDENCE. I, II. Theodore P. Jon. Com- 

Tt paring the two systems. 6 Mich. L. Rev. 44, 197. 

ai STATES, SUABILITY OF, BY INDIVIDUALS IN THE COURTS OF THE UNITED STATES. 

: Jacob Thieber. Discussing how far state officers are suable. 41 Am. L. Rev. 845. 


1 Sawyer v. Kendall, ro Cush. (Mass.) 241; Jackson v. Leonard, 9 Cow. (N. Y.) 653. 
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TITLE BY DEVOLUTION OF PossEssoRY RIGHTS. Anon. 17 Madras L. J. 297. See 
supra. 
pesne Unions, THE LEGAL STATUS OF, IN THE UNITED KINGDOM, WITH CoN- 
CLUSIONS APPLICABLE TO THE UNITED Srares. Henry R. Seager. Discussing 
both on authority and on principle the right to sue an unincorporated union. 22 
Pol. Sci. Quar. 611. 
VENDOR AND PURCHASER. Axon. Maintaining that the vendor cannot sue before 
; transfer is due for failure to pay advance instalments of the price. 27 Can. L. T. 
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A SUPPLEMENT TO A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS 
AT Common Law. By John Henry Wigmore. Boston: Little, Brown 
and 1907. pp. xiii, 459. 8vo. 

In reviewing Wigmore on Evidence three years ago we said that use alone 
could be the final test of the value to the profession of such an original and 
monumental work (18 Harv. L. Rev. 478). This test has already satisfied © 
the profession of the permanent value of Professor Wigmore’s work, which has 
become not merely the best but the only authority in general use in this country 
and in England. In our review of the original work we spoke of several valuable 
innovations in the art of law-book writing. This supplement is also such an 
innovation. The fact that in a little over three years two hundred and eighty- 
one large pages devoted almost entirely to notes should become necessary, 
shows the enormous importance of the subject and of the book, and indicates 
oe value of this new plan of issuing a supplementary volume to an original 
work. 

In this supplement all the new cases during the last three years, amounting 
to about four thousand in number, and all the statutes passed in that time have 
been arranged in paragraphs under the original topic titles and with the original 
numbering. It is thus possible for one who is using Wigmore on Evidence, by 
a glance into the supplement, to add to the discussion contained in the original 
volumes all the new information which the author has to give asa result of 
later judicial discussion and legislative action. 

Most of the matter in the supplement consists of additional notes. There are, 
however, in a few cases, new paragraphs added to the text. The longest and 
most important of these is section 2281a, entitled ““Mode of Obtaining Im- 
munity in Return for Self-Criminating Evidence.” This section constitutes an 
addition of five pages to the former text. Another important new discussion is 
that upon the right to disprove the truth of a statement in a case where evi- 
dence has been offered simply to prove that the statement was made. This is 
new section 263. The point aroused great public interest when it was raised in 
the recent Thaw trial. The author’s opinion is opposed to the ruling in the 
Thaw trial, although the weight of authority, as he states it, is very strongly 
against him. 

In this supplement the author appears to have expressed his individual 
opinions with more force and freedom than he permitted himself in his original 
volumes. Compare, for instance, the picturesque language which he allo s 
himself in commenting on recent decisions granting new trials for erroneous 
rulings on evidence —“ The Saracenic invasion, led by Fanatic Technicality 
into the realms of Truth and Common Sense” —with his forceful but less 
imaginative language in section 21 of the first of the former volumes. 

There is a new index, slightly longer than the earlier one, covering the four 
original volumes and the supplement. J. H. B. 


Law: Its ORIGIN, GROWTH, AND FuNCTION. By James Coolidge Carter. 
New York and London: G. P. Putnam’s Sons. 1907. 2 ge 355. 8vo. 
i 


This volume contains thirteen lectures, which were prepared in order to be 
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delivered at the Harvard Law School. Their author died before their delivery ; 
but his executors, pursuant to his wish, have published his manuscript. 

The author’s purpose is to establish a philosophy of the law. What the law 
is and where it comes from, are questions really very nearly the same. Mr. 
Carter’s answer is in no degree uncertain, technical, or obscure. Law is 
_ custom, It arose in custom and has never ed been anything else. It 

is the same whether you are a wood veddah of Ceylon, a South American 
Abipone, or a Justice of the United States Supreme Court. A contract is a 
raised expectation, and breach of contract is objectionable because it violates 
what man by custom has a right to expect. Judges are experts on custom. 
They do not make the law; they only declare it. The view that law is the 
command of a sovereign dictated to a cringing people, as well as the rule that 
‘‘what the sovereign permits, he commands,” is totally rejected. 

Much of the book is filled with Mr. Carter’s answers to the obvious objection 
to his view. What place has legislation if the law is only found and not made? 
There are several answers: first, that in well-ordered states the great body of 
legislation is on public, not private, law, merely directing the order of govern- 
ment in mechanical particulars ; secondly, that it can profitably fix definite rules 
for the criminal law, where custom is slow; thirdly, that it is useful for settling 
differences between diverse customs or in changing conditions. In all these 
cases, Mr. Carter thinks, legislation follows custom, or, at least, does not 
trample on it. And when legislation has tried to disregard settled custom, he 
finds it is the legislation which has been disregarded by society, and custom 
which has been followed, vzde the Statute of Uses, and its result of adding three 
words to conveyancing. The truth is, the question, What is law ? has different 
answers according to the point of view. If one regards only that which is 
considered right by the majority of the inhabitants of the state and which has 
the sanction of long custom, then misdirected legislation is no part of the real 
law ; it is only a flaw on the surface of it, which time will brush away. But if 
the point of view is more practical and considers what must be done to escape 
actual punishment, the question of fundamental verities disappears, and all acts 
of the legislature become of absorbing interest and are certainly the law. Mr. 
Carter calls legislation which goes in the face of custom, tyranny, and not law. 
This is really a matter of nomenclature. The importance of the book is its 
strong assertion and convincing proof that custom is the only basis of law; 
that law ‘‘is not the dictate of Force, but an emanation from Order.” 

Immediately after defining the proper function of legislation, Mr. Carter 
considers very carefully the application of his philosophy to the modern codes 
of private law. His conclusions follow inevitably from his philosophy. If law 
is custom and not command, efforts to make law by command must be futile 
unless they can succeed in framing commands in accord with customs which will 
arise to provide for new groupings of fact. Noone has ever claimed for man 
sufficient omniscience to foresee what such customs will be, and no one but 
Bentham has openly advocated true adherence to an erroneous and incomplete 
code rather than a reliance on custom, however uncertain. Even if a code were 
limited to declaring the law in so far as it was settled —a limitation which 
Mr. David Dudley Field himself admitted to be necessary, though he failed to 
express it in his code — there would still be a need of human knowledge of sucha 
standard that several advocates of codes in the ideal have doubted its existence. 
These difficulties are not mere phantoms of logic to be disregarded by the 
practical man. Mr. Carter points out how they have contributed to the partial 
or complete failure of all the most earnest attempts at codification —in Rome, 
in Prussia, in France, and in New York, Louisiana, and California. 

It should be added that the reader of a book which deals with law, as this 
one does, almost entirely on its philosophical side, cannot fail to be especially 
interested when he realizes that the ideas he reads were those of the busiest 
lawyer in the busiest city of the United States. It is noteworthy that a man so 
truly practical could take time to consider deeply matters of philosophy. 

D. M. M. 
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A TREATISE ON THE LAW OF CORPORATE BONDS AND MORTGAGES. By 
Leonard A. Jones. Indianapolis: The Bobbs-Merrill Co. 1907. pp. Ixxvi, 
849. 8vo. 

The scope of this volume includes, among other topics, the power of corpora- 
tions to mortgage their property and franchises, the form and construction of 
corporate mortgages, property covered by railroad mortgages, after-acquired 
property, the legal nature of rolling stock, mortgage bonds, interest coupons, 
mortgage trustees, remedies and jurisdiction for the enforcement of corporate 
securities, the rights and liabilities of a receiver, receiver’s certificates, reorgan- 
ization, and the rights of purchasers at foreclosure sales. This list of topics 
shows the importance of the volume, and also serves to remind the prospective 
reader that the subject has received its development almost wholly within the 
last fifty years. The volume is neither a mere digest nor a collection of judicial 
opinions, but isa real treatise, stating principles and reasons, and discussing 
concrete problems. As the author’s previous volumes on Mortgages, Liens, 
and kindred subjects have been useful and popular, it is gratifying to be able to 
add that the present volume is worthy to be placed beside its predecessors. 

E. W. 


SAMUEL FREEMAN MILLER. By Charles Noble Gregory. Iowa Biographical 
Series. Iowa City: The State Historical Society of lowa. 1907. pp. 
xvi, 217. 8vo. 

Somewhat more than a third of this volume is devoted to biography and 
incidental notes and references. The remainder gives a list of Mr. Justice 
Miller’s opinions delivered in the Supreme Court of the United States anda 
reprint of his addresses on “ The Formation of the Constitution,” “The Use 
and Value of Authorities,” and “ The Conflict between Socialism and Organized 
Society.” As Mr. Justice Miller’s manuscripts were destroyed, the biographer 
has been at a disadvantage; but he has made use of newspapers and the state- 
ments of Mr. Justice Miller’s contemporaries, and the result, by reason of the 
biographer’s diligence and fairness, is a volume that is unlikely to be superseded. 

E. W. 


Diz TUBERKULOSE nach ihren juristischen Beziehung in rechtsvergleichender 
ag gg By F. K. Neubecker. Leipzig: Georg Béhme. 1908. 
. 36. 8vo. 

In ‘this monograph, delivered as an address before the Sixth International 
Tuberculosis Conference held in Vienna in September, 1907, Dr. Neubecker, 
of the University of Berlin, draws from the European legal systems — Ger- 
manic, Romance, and Slavic—the principles of private law that appear to 
furnish a method of combating the spread of tuberculosis by reason of personal 
relations and business transactions. Such principles are: to allow actions in 
tort for negligent or intentional infection, extending the liability in this regard 
to third persons; to give liberal defenses for breaches of contract and rights 
to rescind contracts concerning infected property; in fine, to establish by pri- 
vate law the boycotting of tuberculous persons and infected property. The 
monograph is concise, but is thorough and very suggestive. Of special 
interest in view of possible American anti-tuberculosis laws are the references 
to the Danish Tuberculosis Law of 1905. 


MANUAL OF THE LAW OF EVIDENCE. By Sidney L. Phipson. London: 
Stevens and Haynes. 1908. pp. xviii, 208. 8vo. 

This volume is stated on its title-page to be “for the use of students, being 
an abridgment of the fourth edition of the author’s larger treatise upon the 
same subject.” The arrangement of topics in the two books is the same, and 
the corresponding pages in the treatise are referred to in the manual. The 
treatise was reviewed in 21 HARV. L. REV. 157. 
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PROBLEMS OF INTERNATIONAL PRACTICE AND DIPLOMACY, with special 
reference to the Hague conferences and other international agreements, 
By Sir Thomas Barclay. London: Sweet and Maxwell, Ltd. Boston: 
The Boston Book Company. 1907. pp. xix, 383. 8vo. 

This volume was prepared largely to suggest to departments of state for for- 
eign affairs matters in which international agreement might be possible and cer- 
tainly valuable, and to suggest also the form they might take. As proper 
subjects for such eements it discusses Declarations of War; Floating 
Mines and Mine Fields; Immunity of Private Property at Sea; Limitation of 
Area of Visit and Search ; Exclusion of Specific Areas from Hostilities ; Con- 
traband of War; Destruction of Prizes; International Prize Court; Blockades; 
and others. The book falls into three divisions: one devoted to comments on 
the problems selected for presentation; one to suggested draft treaties and 
clauses for international agreements in respect to those problems; and the 
third, to copies of conventions, treaties, acts, and recommendations heretofore 
made bearing on similar problems. 

Though the second Hague Convention did not dispose of most of the prob- 
lems considered by Sir Thomas Barclay, this book, which was privately issued 
and furnished to the delegates, must have been of assistance to them in their 
labors, and for the very reason that the problems were not disposed of, it will, 
without doubt, be of aid to them and to others in future considerations of the 
same problems. The book is fruitful in suggestion, and contains a convenient 
and valuable collection of documents and drafts made with scholarly discrim- 
ination and at the same time with an eye to utility. S. H. E. F. 


THE LAW OF CRIMES AND CRIMINAL PROCEDURE. By Lewis Hockheimer. 
aig Edition. Baltimore: The Baltimore Book Company. 1904. 
pp- 566. 8vo. 

The author states, in some 475 pages of text, the principal doctrines of crim- 
inal law and procedure, with their qualifications and exceptions. While the 
first edition, published in 1889, was designed merely to state the criminal law 
of Maryland, the present edition, with its revised and much enlarged text and 
fuller citations, is a more general treatise. What distinguishes the book is its 
comprehensiveness. Besides the treatment of procedure, with an excellent col- 
lection of forms, we find chapters on constitutional restraints and special proceed- 
ings. In order to get this matter into one volume with the substantive law, the 
author has often on forced to sacrifice any real discussion of theory and 
even adequate delineation and presentation of the different divisions of the 
subject, as, for example, in the summary treatment of “ Intent.” Also in his effort 
to secure brevity — which has undoubtedly ‘‘ necessitated a much greater de- 
gree of care than would have been required for a more discursive work ” — the 
author has been led into some generalizations that can hardly be supported. 
The statement, for instance, that insanity, to furnish a defense, must have stood 
in the relation of cause and effect to the crime, is at least misleading ; and the 
attempt to define “malice aforethought ” in two sentences is bold and hardly 
justified by the degree of success attained. 

In the main the book is a concise, well-ordered statement of the results of a 
large and fairly representative body of cases. While it in no way pretends to 
the authoritativeness of Bishop and will, as a text-book, hardly stand with May, 
which has rather fuller discussion and more careful statement, as a handy ref- 
erence volume it has a very distinct value. A. A. B. 


A MANUAL OF PUBLIC INTERNATIONAL LAw. By Thomas Alfred Walker. 
Cambridge: At the University Press. New York: G. P. Putnam’s Sons. 
1895. pp. xxviii, 244. 8vo. 

Mr. Walker’s aim was to furnish for students and others who desired some 

definite knowledge of international law a “text-book which, while excluding 
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unnecessary details and mere theoretical discussion, might well serve as a fairly 
comprehensive general introduction to detailed study of the subject.” He suc- 
ceedvd admirably. Most books on international law, unfortunately, have not 
been written from the point of view of the lawyer, — a fact which is one of the 
strong grounds for the belief in many quarters that international Jaw is not true 
law. Mr. Walker’s book, however, is a lawyer’s book, and is noteworthy for 
the manner and extent to which it refers to decisions of the courts of Great 
Britain and of the United States. The book is brief and at the same time 
comprehensive. 

But in considering the present-day value of a manual of international law 
written thirteen years ago, it must be remembered that in the last decade 
events which make and modify the law of nations have followed one another in 
rapid succession. In that time the Spanish-American War, the South African 
War, and the Russo-Japanese War have been fought; the Republic of Panama 
and the Republic of Cuba have entered the family of nations ; two Hague Con- 
ferences have been held, and a permanent arbitration tribunal has been estab- 
lished at the Hague. The law as to recognition of independence, intervention, 
declarations of war, beginning of hostilities, rights of neutrals, and contra- 
band — vitally affected by the events just named — has undergone important 
changes. If the modifications thus required were made in a new edition with 
the same care and skill that Mr. Walker used in the present manual, the new 
edition could be recommended heartily. S. H. E. F. 


COLLECTIVE OWNERSHIP, otherwise than by Corporation or by Means of 
the Trust. By C. T. Carr. Cambridge: At the University Press. New 
York: G. P. Putnam’s Sons. 1907. pp. xix, 118. 8vo. 

The fact that this book is a Yorke Prize Essay will sufficiently inform the 
reader that it does not attempt to collect decisions for the benefit of the case 
hunter and hang them, as too often our American “ text books ” do, upon a fre- 
quently self-contradictory text. On the contrary the author has approached 
his task with philosophical methods, and squarely on a common law basis. The 
result is an admirable essay, very concisely dealing with the subject from an- 
alytical, expository, historical, and comparative points of view. Nor is the vol- 
ume useful solely for its academic discussion. Though its size precludes a full 
treatise, the English lawyer may well find an answer in it to his question, and 
he will be aided in his search by a table of cases encouragingly long and by an 
index apparently excellent. 

The author divides the cases that fall within the scope of the title into five 
classes: Man and Wife; Co-heirs; Joint Tenants ; Tenants in Common; and 
Partners. There is alsoa useful chapter on the rights and remedies of co-owners 
inter sé, and a final chapter on community ownership. The first topic, of Man 
and Wife, he treats in a comparative way, citing some very interesting German 
subtleties. He limits his discussion to Tenancy by Entireties, apparently for 
the reasons that the other topics that might have been dealt with are rather 
cases of successive than of collective ownership (a fact which may be open to 
some question), and that they would swell the work very greatly. To this sub- 
ject of Tenancy by Entireties and to that of Joint Tenants — the most obscure 
of those he treats — the author devotes the larger relative amount of work. 

In the chapter on Partners the discussion is practically limited to the sup- 
port of the theory that partnership is a distinct variety of collective owner- 
ship, distinguished by the presence of agency, and not merely a subdivision of 
joint tenancy ; and to the matter of the entity of the partnership — a subject on 
which we should have been glad to hear more. The first point seems sound, 
— for after all, classes are what we say they are, and, as is pointed out, the 
author’s division is good, for partnership varies as much from the other forms 
under discussion as they do from one another. The more extended interest 
of the second point is lightly touched. In the last paragraph the author adopts 
“ Professor Maitland’s suggestion that it was a less extravagant fiction to calla 
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corporate group a person than to call an unincorporate group no person,” and 
there is a — on the preceding page that this fact is the true underlyin 
explanation of the American de facto corporation law. It is the normal as well 
as the mercantile conception, that a group of peoples persistently acting together 
is an entity separate from the persons of those who compose it, which continues 
though they gradually change. This fact the law has generally, for defensive 
reasons, refused to recognize. When the elements of de facto organization are 
present, the reasons against its recognition are ata minimum. But recognition 
of a separate entity in that case would not necessarily imply the existence of 
limited liability — none exists in the mercantile view of a partnership, and it 
may fairly be said to be a privilege which only the sovereign may confer. It 
is not at all clear but that it is at just this point that the doctrine of de facto in- 
corporation stops. True, one who contracts with such an association as a cor- 
poration may not sue its members personally. But that is as if it had expressly 
contracted not to so hold them, as is done in the case of trust associations. 
For torts the members of the group are liable. At this point is the limit which 
Professor Warren believes proper to the doctrine of de facto corporations. See 
20 Harv. L. REv. 456. A. R. G. 


A TREATISE ON THE LAW OF NATURALIZATION OF THE UNITED STATES. 
By Frederick Van Dyne. Washington: Frederick Van Dyne. 1907. 
pp. xviii, 528. 8vo. 
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